Portland ourr?f23/5o .
Portland to ‘Hear

Negro Attorney

George W. CGrockett Jr., Negro
attorney from Detroit, Mich., will
speak iq Eugene Sunday and in
Portland Monday under auspices
of the Civil Rights Congress of
Oregon. .

The meeting in Eugene will be
in hall A of the Hampton build-
ing at 8 p. m, and the one iIn
Portland will be in Norse hall at
a like hour.

Crockett, a graduate of the Uni-
versity of Michigan, was a defense
attorney in the trial of 11 Com-
munist party leaders in New York
last vear.
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High Cost Of Litigation In U. S.
Courts Deplored By Committee

Federal Judge Eugene Rice made
public Saturday the first report of a
committee of five on improvement
of administration of justice and re-
appointed the committee for a year.

The committee’s report praised the
pretrial conferences which are carried
on under the rules of the federal
courts, lauded the federal jury sys-
tem and deplored the cost of litigation
which it termed appalling. It also
recommended that the judges of the
federal court here wear their robes

to enhance the solemnity of the court. |

It requested that the judges make
themselves available so far as pos-
sible, to explain to laymen and mem-
bers of the legal profession the rules
their court and what they described
as the compleities of litigation in
them.

The report of the committee has
been praised, Judge Rice said, by
members of the Court of Appeals
of the Tenth Circuif, who recom-
mended appointment of the com-
mittee and others like it, and by
Arthur Vanderbilt, chief justice of
New Jersey and formerly president
of the American Bar Association.
The report has been sent to the
judges of the Tenth Circuit court
of Appeals and to the Chief Justice
of the United States.

The committee was appointed in

* mccordance with awakened interest of
the federal courts in the opinions of
laymen and constructive suggestions
of laymen for the administration of
justice. It includes Robin Hood, chair-
man, and Paul Bruner, of Muskogee;
Hicks Epton, Wewoka; Leon Daube,
Ardmore, and Dutch Pendleton,
Durant  real estate and insurance
man.

“The cost of litigation to the in-
terested parties,” the committee
wrote in critcism of the juducial
system,” is often appalling. It is not
& healthy condition in a democratic
country which compels a poor man
to abandon efforts to obtain redress
or gain justice merely by reason of
the cost of taking his case to court.
The bench and the bar should there-

fore be eager to eliminate avoidable|

costs.

“The committee has neither the
time nor the competency to make
a detailed study of the costs of litiga-
tion and it pretend to an
arrival at any important conclusions
on methods of economy. But it does
have two 1ggestions further
consideration courts,

“First, commendation should be
expressed for the practice In this
district of holding court close as
possible to the homes of the liti-
gants and witnesses. Careful study
may reveal that further progress is
possible in this direction, particu-
larly to appeal cases,

“Second, the committee is impress-
ed by the enormous cost of printing
records for appeal—a cost which
seems to us could be obviated by tran-

does not

St for

by the

isfer of the original records from the
district to the appellate court.

“These two suggestions, whether
practicable or not, merely scratch the
surface of a field for serious study
by the bar anc the judiciary. A de-
mocracy cannot afford to permit
justice to become too expensive for
litigants.”

(Under certain prescribed con-
ditions, to meet the problem noted,
records for an appeal are not required
[to be printed. Generally, as the com-
mittee states, they must be printed.)

The committee approved efforts of
the federal court to obtain jurors of a
high type.

“It is fundamental to our demo-
cratic system of government,” it
| wrote,” that a man shall be tried by
| his peers. Yet we fear that the obsta-
lcles in the paths of court officials
sometimes prevent the selection of
juries whose members are peers of
the men they try.

“This committee notes with satis-
faction the effort made by the fed-
eral court to obtain high type
jurors, but the effort must be an
increasing one—one in which the
prospective jurors and the general
public must play their respective
parts.

“Jury service is a civic duty from
which men should not be excused
except in rare instances, but methods
'of reducing the time, cost and in-
‘com'enicnce to jurors should be thor-
oughly explored. Expediting the busi-
ness of the court—such as the pre-
trial (conference)—is one approach.
Attention to the individual needs of
|jurors while attending court is an-
‘other.”

(Names in the jury box of the fede-
al court here have been selected on
recommendation of men with out-
|standing reputations in their com-
munities throughout Eastern Okla-
|homa).

The system of pretrial conferences
f\\ hich exists in the federal courts but
not in the state courts here particu-
|larly impressed the committee. In-
|deed, it has impressed some members
of the legal profession who, it is re-
ported, are interested in adoption of
the conferences in state courts.
| the expeditious handling of

“In

litigation nothing has so impressed |
as|

the members of this committee
the pretrial procedure in use in the
Oklahoma federal courts,” the com-
mittee report.

(Such conferences are informal
|discussions by litigants with the
judges of the issues in cases filed in
federal courts. The conferences
usually lead to agreements among
|attorneys and the litigants which cut
|away large parts of trials or pro-
|duce settlements of lawsuits with
consequent savings of time and
money).

“Of no small importance In this
connertion,” the committee stated,
“is the fact that shorter periods in

trict, but it should be introduced in|
gradual stages.”

The committee recommended dig|
pified quarters for the court aj
several cities. I

“Because of its direct bearing upon
the dignity and effectiveness of thd
| federal court,” the committee stated|
“gspecial attention is called to the
absence of appropriate federal court
buildings at Hugo, Durant, Poteau
and Pauls Valley. This deficiency

“The only danger in the pretrial|q;ould be of interest to Oklahoma's
procedure would appear to be the|scnators and representatives in Cons
posibility of suspicion of ‘star cham-{, osc”
ber’ proceedings in the minds of|
litigants. However, adequate pre-
caution against this danger rests in
making it clear to the public that
litigants themselves, as well as their
attorneys, may attend pretrials. While
pretrials are usually held in chambers,
the committee sees no serious ob-
jection to pretrials being held in the
open courtroom as a concession to
the need for good public relations, if
such a course seems appropriate to
the bench and the bar.”

(Many dozens of pretrial confer-
ences have been held in open court
here before cnlookers).

The committee recommended the
wearing of judicial robes 'by the
federal judges in this district—the
Eastern District of Oklahoma, and
Judge Rice donned a robe for the
first time while on the bench here
Friday.

The question as to whether the
robe should be worn is the subject
of a part of the committee report,
which reasons:

“Wearing of the robes by high
justices is a custon: dating back to |
antiquity. It emphasizes the solemnity
of the proceedings. Worn by a justice
who adds credit to the dignity of the
robe, it is undoubtedly an aid to the
orderly proceedings of the court,

“Nevertheless, this committee is not
prepared to recommend use of the
robe in all sessions of the court in
this district.

“The robe would be completely out
of harmony with court facilities in
several towns of the district. Without
a place to enrobe, or without a court-
room possessing dignified appoint-
ments, the robe would not only be |
meaningless; it would be incongruous.
Moreover, in at least some parts of
the Eastern District, we are not far
removed from the rough and tumble
{of pioneer days, and the wearing of a
| judicial robe might lower rather than
|gain respect by being regarded as an
}abnormal and pretentious frill,
| “The members of the committee re-
spectfully offer their opinion that the
|wearing of the robe in the judge’s|
{home courtrcom in Muskogee would|
|be well received by the bar and the
| general public. There (here) proper
| facilities exist for entrance and exist
|of the judge, and the robe would be in
| keeping with the appointmcnts of the
courtroom.

“The robe might also be worn on

[ special occasions elsewhere in the
district as, for illustration, on days
when citizenship is conferred in
speclal ceremonies. In the course
of time, use of the robe should be-
come general throughout the dis-

|
\

the jury box will materially faciliate \
the procuremen? of the highest type
of juror.




CIRCUIT JUDGES:
XEN HICKS

SNOXVILL I TENYS UNITED STATES CIRCUIT COURT OF APPEALS

CHARLES C., SIMONS

R ROIEA L MICHIBRN FOR THE SIXTH CIRCUIT
FLORENCE E. ALLEN
CLEVELAND 14, OHIO MICHIGAN-OHIO-KENTUCKY-TENNESSEE
T N L e o CHAMBERS OF JUDGE MCALLISTER

MEMPHIS 3, TENN. GRAND RAPIDS 1, MICH,

THOMAS F. MCALLISTER October 6, 19""9

GRAND RAPIDS 1, MICH.

SHACKELFORD MILLER, JR
LOUISVILLE 2, KY.

Dear Chief Justice Vinson: LAVL V.

When Judge Hicks asked me to come
up to the Conference and meet the judges, I
had no idea of staying for more than a few
minutes, and was completely overcome by your
generous and magnificent invitation to your
luncheon and to accompany you to the White House
for the call upon the President,

I can't express the depth of my
appreciation, dear Chief, for your kindness
in honoring me as your guest, and also giving

me the chance to be again with the great Jjudges
of our country. I can only say thanks, thanks
again, to a dear friend whom I have always
admired and whom I always think of with the
deepest affection.

Yours

Honorable Fred M. Vinson

Chief Justice of the United States
Supreme Court Building

Washington, D. C.
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XEN HICKS

Sl & UNITED STATES CIRCUIT COURT OF APPEALS
CHARLES C. SIMONS

DETROIT 31, MICHIGAN FOR THE SIXTH CIRCUIT
FLORENCE E. ALLEN

CLEVELAND 14, OHIO MICHIGAN-OHIO-KENTUCKY-TENNESSEE
CHAMBERS OF JUDGE MCALLISTER

JOHN D, MARTIN
GRAND RAPIDS 1, MICH.

MEMPHIS 3, TENN.

THOMAS F. MCALLISTER May 11’ 1950

G RAND RAPIDS 1, MICH.

SHACKELFORD MILLER, JR
LOUISVILLE 2, KY.

RECEIVED

Honorable Fred M. Vinson Hay 15 3 22 PH 50
Chief Justice of the United States B
Supreme Court Building CHAMBERS OF THE
Washington, D. C. CHIEF JUSTICE

Dear Chief Justice Vinson:

We have a bad situation in our circuit at Cleveland.
Judge Wilkin, who retired as district judge last August, had
been ill for nearly a year before that time. There are
three judgeships in the Northern District of Ohio. Two judges
have been doing practically all of the work there for the
last year and a half. On the basis of three judges in that
district, the number of civil cases filed per judge during
the fiscal year 1949 was 50% higher than the national average,
according to the Administrative Office.

In other words, the caseload in civil cases for each
of the two judges in this district during the fiscal year of
1949 was /5% higher than in any other district in America. The
fact that the eriminal cases filed per judge were less than half
the national average did not, in the opinion of the Administra-
tive Office, appreciably lighten the burden, because criminal
cases generally take much less time than civil cases.

The increase in litigation has been so great in the
Cleveland district that, as you remember, the September 1949
Judicial Conference in Washington recommended the appointment
of an additional judge at Cleveland. At the present time,
therefore, two district judges are doing the work which requires
the services of at least four district judges, and the cases
are continually piling up. I understand that the two senators
from Ohio are in favor of the appointment of an additional judge
in that locality. What is needed in Cleveland is the appoint-
ment of two good judges as soon as such appointments can be made.

However, when some of our district and circuit judges
went to Washington last month to testify before the House
Committee in support of the creation of another judgeship, the
radio announcers pointedly emphasized that "maybe"™ the situation
would not be so bad if the judgeship that had been vacant for
nearly a year would be filled.




Continued - 2 May 11, 1950

Honorable Fred M. Vinson
Chief Justice of the United States
Washington, D. C,

The criticism among the lawyers has become very
severe during recent weeks. Four months ago, Chief Judge Hicks
wrote the Attorney General that the delay in filling the
present vacancy resulted in a denial of justice for the citizens
in that district.

Last November, I called on the Attorney General and
told him of the situation, and also wrote him a letter on
December 30, 1949, copy of which I enclose. Apparently he
has doneeverything possible, and nobody seems to know what is
holding up the appointment.

I believe that none of us on the Court of Appeals in
the Sixth Circult personally knows any of those that have been
mentioned for the position. We all realize that the politiecal
aspect of these matters must often be given consideration.

But this particular situation really demands the appointment
of a well qualified man. Cleveland has one of the finest bars
in the country,and the lawyers and the public have become
highly sensitive to this situation and have their eyes upon
this appointment.

In any event, the continued vacanecy for all of these
months, with the tremendous increase in litigation in that
locality---while everyone is asking for the creation of an
additional judgeship---is causing a great deal of popular gossip
to the effect that politicians are dominating the courts, and
so on, I felt that the foregoing might be of interest to you.

With my admiration and high regard, I am




Decembér 30, 1949

Honorable J. Howard McGrath

Attorney General of the United States
Department of Justice :
Washington, D, C.

Dear General McGrath:

Although I know that you have in mind the important
matter of appointments to £111 2udicia1 vacancies as among the
vital considerations in the administration of justice, I wish to
call again to your attention the most pressing need for the
appointment of a district judge in Northern Ohio as soon as it
can properly be made.

; At the risk of being repetitious in bringing the matter
again before you, I am prompted to do so not only because of the
incessant inquirles from the bar and the overcrowded court ealendar,
but also because of the report which we -have just received from-

the Administrative Office of the Courts, dated December 1, 1949,

and concerned with the Northern Distric% of Ohios This report

shows that during the past year, there have been many more cases
commenced in the Eastern Division of the Northern District of

Ohio than in any other district in the United States.

On the basis of three judges in that district, the number
of civil cases filed per judge during the fisecal year 1649 was 50%
higher than the national averages Although Judge Wilkin has been
retired for approximately six months, he was unable to do ver{ much
in the way of Jjudicial dutiaghtor six months prior to his retire-
ment, which left two judges in the distriet for this tremendous
increase of cases. - :

In other words, the caseload in civil cases for,the twe
udges in this district Quring the flscal year of 1049 wap 752
gher tha any distriet in America. The fac at the

criminal cases ed per Judge were less than half the national
average did not, in the opinion of the Administrative Office,
appreciably lighten the burden because the criminal cases generally
take much less time than the civil cases.

The increase in litigation has been so great in the
Cleveland district that the September 1949 Judieial Conference
recommended the appointment of -an additional judge at Cleveland.
At the present time, therefore, two district gudges are doing the-
work which requires the services of at least four district Jjudges,
and the cases are continually piling up. I understand that the
two senators from Ohio are in favor of the appointment of an
additional judge in that locality. .



Continued - 2 December 30, 1949

Honorable J, Howard MeGrath
Attorney General of the United States
Washington, D. C,

From the Sixth Circuit Court of Appeals, we are
contributing the services of two circuit judges who were formerly
distriet judges, but, of course, we have a heavy docket on the
Sixth Circuit and these Judges are contributing their services
to the district eourt in Cleveland in addition to their regular
work on the Sixth Circuit, which is a heavy burden upon theme--
and even with this work, 1t is so limited in time that the
ultimate accomplishment amounts to very little in the way of
disposition of the great number of cases. ;

What is needed in Cleveland is the appointment of two
good judges as soon as such appointments ean be made,;/ While I
know that you are aware of this situation generally, I felt it
proper to call it to your attention again espeeialiy in view
of the recent report from the Adminiatrative 0ffice, for I know
that in the midst of the performance of your heavy and onerous
duties, you could not possibly be aware of these many detaills
which seem to me to emphasize the necessity of special considera-
tion in this distriect.

It wes a great pleasure to see you in Washington during
my service on the United States Court of Appeals for the District
of Columbia., I wrote Judge Mahoney in Providence that I had seen
you and mentioned the very complimentary and kind things you said
about him, 1In a letter that I received just before Christmas, he
told me of his deep appreciation of your friendship.

Hoping to see you again in the near future, and with
kindest regards, I am

Most sincerely yours
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CHAMBERS OF THE
JUDGE CLAUDE McCOLLOCH'S CHAMBERS CHIEF JUSTICE

UNITED STATES COURTHOUSE
PORTLAND 5, OREGON

Tucson, Arizona

February 28, 1950

Honorable Fred M. Vinson
The Chief Justice
Supreme Court of the United States
Washington 13, D. C.
Dear Mr. Chief Justice:
Your gracious letter of February 20th arrived
in Portland while I was enroute here to keep an assign-

ment. I have just received it.

As I have endeavored to say before, I trust

your leadership of the Federal Judiciary implicitly, and

if you think it would dignify these people unduly, to
take note of their activities - that is all right with me.
I am inclined to think this agitation will carry
a good ways. The enclosed clipping,which I have just re-
ceived from a Portland, Oregon newspaper, may be of inter-
est. Judge Eicher's death was murder, and Judge Medina
barely escaped impairment of his health. Judge Harris in
San Francisco has not been having an easy time.

Respectfully and sincerely yours,
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Pebruary 20, 1950

Honorable Claude McColloch,
United States District Judge,
United States District Court,
Portland 5, Oregon,

Dear Judges

I have your letter of February Tth :{,};‘1 which you enclosed
material circulated by the Bar Committee’f Los Angeles.

I will be glad to call this matter to the attention of
the Judicial Conference if you desire it. Personally, I
don't think that it should be dignified to this extent. As
you_ know, there are cases which will probably reach us in which
the method of trial will be involved. It strikes me they are
making an effort to arouse the bar, but it might be that the
greater circulation of their report may bring a reaction contrary
to their viewsy

I will await your further reflection on this matter,
With kind regards, '

Sincerely,
(Bigned) ¥red H, Vinson

MV :McH



JUDGE CLAUDE McCOLLOCH'S CHAMBERS
UNITED STATES COURTHOUSE
PORTLAND 5, OREGON

February 7, 1950
RECEIVED

®
HONORABLE FRED M. VINSON, FEB 33 22 M *30

Chief Justice, CHAMBERS OF THE
United States Supreme Court, CHIEF JUSTICE

Washington, D.C.
Dear Mr. Chief Justice:

I heard yesterday through Mr. Chandler
that the Judicial Conference will meet soon. This
leads me to call to your attention,respectfully,
that a movement is going on among radical lawyers
to challenge the established,orderly method of
conducting trials.

I think it is going to be necessary for

the Judges to take some action to protect them-

selves. Mr. Justice Clark had directed the Depart-

ment of Justice to investigate the subject about
the time he was appointed to the bench.

Would it not be in order for the Judicial
Conference to sponsor a committee to begin study of
the subject, so that appropriate counter measures,

if they are needed, will be ready?

Respectfully submitted,




Bar Commiitee To Defend Lawyers' Right of Advocacy

Room 902, 650 S. Grand Ave.
Los Angeles 14

PARTIAL LIST OF
SPONSORS
Los ANGELES

JOSEPH W. AIDLIN

SAM HOUSTON ALLEN
GEORGE T. ALTMAN
GEORGE E. CANNADY
CHARLES F. CHRISTOPHER
WILLIAM B. ESTERMAN
MISS TERRY GAMBORD
HERBERT GANAHL
MORTON GARBUS
ALBERT M. HERZIG
RICHARD A. IBANEZ
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DANIEL G. MARSHALL
LESTER A. MCMILLAN
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A. MILTON MILLER
ROBERT S. MORRIS, JR.
JOHN W. PORTER
ALEXANDER H. SCHULLMAN
GEORGE SHIBLEY

F. MICHAEL SNIDER
MILTON S. TYRE

A. L. WIRIN

OSCAR WISEMAN

SAN FRANCISCO
IRA BARR
EVERETT H. BERBERIAN
JOSEPH A. BROWN
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DAVID EISEN
CHARLES R. GARRY
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JOHN H. LENZ
LESLIE LUBLINER
FRANCIS J. MCTERNAN, JR.
HUGH B. MILLER
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JOSEPH LANDISMAN
LAWRENCE SLEDGE
ROBERT TREUHAFT
GORDON K. WILLIAMS

PORTLAND

IRVIN GOODMAN
NELS PETERSON

Room 221, 68 Post St.
San Francisco 4

o 20

Dear Fellow Member of the Bar:

Because we believe that a free, courageous and independent Bar is essential to our
democracy, we have become alarmed by the developing pattern of attack upon members
of our profession, endangering the independence of the entire Bar. Lawyers, generally
representing individuals connected with minority or unpopular causes, have been sub-

jected to attack by legislation, legislative committees and by the courts themselves.

An examination of these attacks, as described in the enclosed memorandum “In Behalf
of Freedom of Advocacy,” indicates that they are directed primarily against vigorous

defense of the unorthodox rather than against actual misconduct by the attorneys involved.

Accordingly we call upon lawyers mindful of the historic function of a free Bar to

unite with us in a common program for the protection of the lawyer’s right of advocacy.

If after reading the enclosed memorandum you agree with the views therein expressed,
we ask you to join with us in this common program for the protection of the lawyer’s right
of advocacy. Funds are, of course, needed to pay for printing of material and circulariza-

tion of the entire Bar of California, and if you can help, your aid will be appreciated.

A meeting of all lawyers participating will be called soon. If you share our views,

please be good enough to return the enclosed card.

Very truly yours,

JOSEPH W. AIDLIN
Los Angeles

GEORGE OLSHAUSEN
San Francisco

For the Committee
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Lawyers, like members of most professions, rarely
stop to evaluate their functions and the traditions of
their profession. We are normally more concerned
with the mechanical necessities of earning a liveli-
hood and fulfilling day to day responsibilities to our
clients.

From time to time, however, forces over which we
as individuals have no control thrust upon us the
necessity for a serious consideration of what we as
individuals and as members of the legal profession
stand for, what our profession has been, is now, and
must be, and where we as individuals fit into this
pattern.

We believe that now is one of those times when
lawyers must examine the history of the Bar to detet-
mine whether the very traditions we treasure are
being endangered. For the past several years there
have been a number of attacks upon lawyers which

Introduction

we assert present a serious threat to the entire Bar.
The attacks have come from administrative officers,
from legislative bodies, and the members thereof,
and from the courts both in the form of caustic criti-
cism and of actual contempt proceedings.

It is our primary purpose to deal with the three
current assaults, namely, the widely publicized decla-
rations by former Attorney General, now Mr. Justice,
Tom C. Clark to the effect that trial lawyers who
dare defend unpopular causes should be sent to a
legal “woodshed; the strong public censure re-
cently administered to three prominent trial lawyers
in California by the United States Court of Appeals
for the Ninth Circuit in an Anti-Trust prosecution
of the International Fishermen’s Union?; the con-
viction of five trial lawyers and their sentences to
terms from one to six months for contempt of court
in the recently completed Smith Act prosecutions in
New York.?

PATTERN

That we discuss in detail these recent attacks upon mem-
bers of our profession is not intended to obscure the fact
that there have been many others and that the pattern of
attack had been previously set. For instance, only two years
ago a case arose in Detroit involving the shooting to death
of a Negro youth by a police officer.

The case turned upon the credibility of two opposing sets
of witnesses. Speaking of one group of eleven witnesses,
the judge, in acquitting the police officer, said:

“One group, which had been herded into the office of
Ernest Goodman, the brains of Maurice Sugar's-law office
in the Barlum Tower, by some of the pink members of the
N.A.A.C.P. insisted dramatically that from two to seven
police officers beat the driver with pistols and fists . . '™

Thus the alleged political complexion of attorney and
clients was injected into a case involving the killing of a
member of a minority group.

Many members -of the California Bar will recall that,
when John T. McTernan of Los Angeles appeared before
Senator Tenney’s Un-American Activities Committee in
February 1948 as counsel for witnesses subpoenaed before
that Committee, McTernan himself was called as a witness.
After McTernan protested this interference with his duties
as counsel and asserted constitutional objections to the
questions of the Committee, Tenney made written demand
on the State Bar for McTernan’s disbarment. Because
McTernans’ constitutional objections were similar to those
offered by his clients when they were called as witnesses,
Tenney accused him of fomenting a conspiracy to commit
a contempt of the Legislature. Maurice Braverman of the
Maryland Bar was subjected to similar treatment while
representing clients before the Congressional Un-American
Activities Committee.™

The technique of calling an attorney to testify as to his
own political affiliations during proceedings in which he

OF ATTACK

is actively representing a client, and then charging him with
some crime is exemplified by the recent perjury prosecution
of John Caughlan, a member of the Bar of the State of
Washington, prominent in representing minority groups.
That Mr. Caughlan was acquitted by the jury did not spare
him the trouble and indignity of being forced to go through
such a trial.

A similar pattern was followed recently in Los Angeles
when attorney Ben Margolis was called from the counsel
table by the Government to testify against the client he was
representing and was questioned closely concerning several
matters clearly privileged and confidential between attor-
ney and client, and concerning his own political affiliations.
Margolis, who, in the pending case, was defending the right
of his client not to testify concerning her own political
affiliations, was held in contempt and ordered committed
because he refused to testify as to his own. Confronted with
a shocked and quickly aroused Los Angeles Bar on the next
day, the government withdrew the question thus permitting
the court to vacate the contempt order.

We feel that these attacks on members of the profession
constitute a pattern of assault upon the right of advocacy
based upon the alleged political beliefs of the attorneys or
their clients. This pattern can best be understood in the
light of a careful examination of the history of the tradi-
tions of the American Bar in the never-ceasing battle for
freedom and human rights.

* The Boundless Responsibility of Lawyers, 32 A.B.A. Journal, 453, 457.

* United States vs. Local 36, International Fishermen's Union, C.A. 9
No. 1638, Sept. 28, 1949.

*U. S. vs. Dennis et al. No. C 128-87, S.D.N.Y.

* People vs. Louis Melasi, Recorder's Court, City of Detroit, Opinion
by Judge Arthur E. Gordon, Dec. 20, 1938,

® Hearings, Communist Espionage in U.S., 80th Congress, Second Ses-
sion, p. 1310, 1948; New Yorker Magazine, November 13, 1948, p.
124; Liebling, A. J. Minx and Red Herring; sce also Hearings,
Communist Espionage in U.S., Interim Report, p. 12, August 28,
1948.
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' THE HISTORICAL ROLE OF THE LAWYER IN THE FIGHT FOR FREEDOM

Every battle for freedom has resulted in an expansion of
human rights. The recoil from witch hunting led to reli-
gious tolerance. A Colonial rebellion ended in national in-
dependence. The triumph of Jacksonian democracy gave
men political equality and nearly a century later the agita-
tion of the Suffragettes extended this privilege to women
as well. In 1835, Garrison was mobbed for being an Aboli-
tionist; thirty years later the Thirteenth Amendment re-
moved slavery from the land. A century ago the Labor
Union was denounced as the devil’s work, but now it is a
common and legally sanctioned social instrument. Eighty
years ago the agitation of the National Labor Union for
the eight-hour day was decried as outrageous; it is at pres-
ent an accepted fact and already replaced by the demand for
the thirty-hour week.*

Each of these gains was achieved only after long and
bitter struggle. Men and women fought for them step by
step, year after year, at great personal sacrifice. And always
in the center of these struggles were the lawyers, working
both in .the forum of opinion where these principles were
being hammered out and in the courtroom where they were
sooner or later always tried out.

Much has been written about the role of the courts in
the preservation of human liberties. It is indeed a great role.
Much less has been said about the part played by the law-
yer. Great decisions profoundly affecting the public welfare
are the results of neither divine inspiration nor random
subjective speculation by courts. Before such decisions are
finally rendered, lawyers have first labored long in the
preparation of arguments and briefs, in the marshalling of
apposite historic material, and in the evaluation of the
underlying basic and conflicting major premises which give
rise to the critical issue. Such labor is creative work in
highest measure. It cannot be carried on under fear.

FOR SUCH WORK, AN ATMOSPHERE OF COM-
PLETE FREEDOM IS REQUIRED BY THE LAWYER,
JUST AS BY THE WRITER, THE RESEARCH SCIEN-
TIST, THE THEOLOGIAN.

History proves that the truth in transcendent issues lies
almost too often with the lone and embattled dissenters and
with the harried minorities. Overawe the lawyer by public
censure, deter him from action by inducing fear of con-
tempt, and his willingness to defend the cause and the
right of those minorities in their search for truth may well
be ended. This is the tragic social consequence of the pres-
ent thrust at the lawyer’s freedom.

The lawyer’s duties in this respect are clearly defined not

only by statue but by canons of professional conduct as
well. Our statute provides that it is the duty of an attorney:

“Never to reject for any consideration personal to him-
self, the cause of the defenseless or the oppressed.” (Bus.
& Prof. Code, Sec. 6068 (b))

Canon 15 of the Canons of Professional Ethics of the
American Bar Association provides:

“The lawyer owes ‘entire devotion to the interest of the
client, warm zeal in the maintenance and defense of bis
rights and the exertion of his utmost learning and ability’
to the end that nothing can be taken or be withheld from
him save by the rules of law, legally applied. No fear of
judicial disfavor or public unpopularity should restrain
him from the full discharge of his duty. In the judicial
forum the client is entitled to the benefit of any and every
remedy and defense that is authorized by the law of the
land, and he may expect bis lawyer to assert every such
remedy or defense.”

These mandates are reinforced and given content by the
rich history of the defense by the bar of the cause of
unpopular and persecuted minorities:

“The record of the services rendered to the cause of civil
liberties by American lawyers is a very long and honorable
one. It stretches all the way from James Otis defending
two Boston merchants against a tyrannical Writ of Assist-
ance in 1761, down to Wendell Willkie defending the
Communist William Schneiderman in the Supreme Court
in 1943

When Charles Evans Hughes, Henry L. Stimson, Morgan
J. O’Brien, Louis Marshall, Joseph M. Proskauer and Ogden
L. Mills defended the right of five Socialist assemblymen to
sit in the New York Assembly in 1920 and struck out at the
“Lusk Committee” (the New York prototype of the Tenney
Committee), it was not because they shared the Socialists
beliefs but because they knew that American freedom de-
pended on the right of all men to be free to believe and to
advocate whatever they chose. When, in 1939, the Com-
mittee of the Bill of Rights for the American Bar Associa-
tion argued to the Supreme Court in Hague vs. CIOS, in
support of the rights of freedom of speech, assembly, affilia-
tion and association of alleged radical organizations which
had been forbidden to exercise those rights in Jersey City,
it was not because the Committee was in sympathy with the
objectives or beliefs of those organizations, but because its
members knew that the preservation of their own rights
depended upon a system of law which preserved the rights
of others.

SENATE BILL 298

Members of the Bar of the State of California have re-
cently concluded a successful resistance te a frontal attack
on their historic function. In June of 1949 an aroused Bar
supported by public opinion defeated the so-called “Senate
Bill 298” sponsored by Senator Jack Tenney. This bill
would have set up a test oath for lawyers.

It was designed, by intimidation, to induce lawyers to
decline representation of minority persons or groups be-
cause of fear of being called disloyal. The Bar of California
secured the defeat of this bill because of its conviction that
although an attorney might agree or disagree with the

programs of dissident and minority groups, the attorney
has a right, and a duty, to give them counsel on the same
conditions as others. The Bar Committee against Test Oath
Bill for Lawyers also aptly pointed out:

“No member of the Bar can afford to sit idly by today
when the civil rights of members of the profession are
under attack, resting upon the false assumption that one's
own orthodoxy today will protect him tomorrow.”

* Madison, Charles A, Critics and Crusaders, p. 2.

® Cushman, R. E. Civil Liberty and Public Opinion, Cornell University
Press, 1945, p. 105.
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THE FORMULATION OF THE ATTACK

The content of today’s attack on the freedom of the Bar
was formulated by former Attorney General Tom C. Clark.
In a speech made before the Chicago Bar Association on
June 21, 1946, on “The Boundless Responsibility of Law-
yers” he said:”

“I do not think there is anyone any more subject to cen-
sure in our profession than the revolutionary who enters
our ranks, takes the solemn oath of our calling and then
uses every device in the legal category to further the in-
terests of those who would destroy our government by
force, if necessary.”

“I do not believe in purges because they bespeak the
dark and hideous deeds of Communism and Fascism, but
I do believe that our bar associations, with a strong hand,
should take those too brilliant brothers of ours to the legal
woodshed for a definite and well deserved admonition.”

“The Boundless Responsibility of Lawyers” was more
accurately and eloquently stated in 1936 by T. P. Wittschen,
then President of the State Bar of California in his response
to a demand that lawyers who represent communists should
be disharred :®

“No attorney can be disciplined because be appears and
defends or continues to appear and defend a person or per-
sons accused of crime regardless of the nature of the
offense. It is one of the constitutional rights guaranteed
every person on trial for bis liberty to be represented and
defended by counsel of his own selection. The right to such
defense and the right of the attorney to be protected in
fearlessly representing his client is a fundamental right.
If we take that right away from one accused of one class
of crime, in a short time it may be taken away from every
defendant in every case. It is still the law that until con-
viction a defendant is presumed to be innocent. Instances
all over the country prove that in some cases courts and
juries are influenced by popular clamor, which sometimes
results in a denial of justice, and in order to perform the
duty required of an attorney he may have to espouse an
unpopular cause in a hostile community. For the time being
he may sometimes be the only shield between the defendant
and the mob. His independence in that regard should not
be restricted. On the contrary, it should be strengthened.
And while he is performing bis duty in accordance with
the law of the land be is entitled to the full protection of
the court and of peace officers and other officers of the
court who are themselves sworn to uphold the law.”

Nevertheless, shortly before his elevation to the Supreme
Court the then Attorney General indicated that his ideas
about the form which that punishment in the “woodshed”
should take were beginning to crystallize. Writing in the
October 30, 1949 issue of LOOK magazine he said:

“I also believe that lawyers who are not provably card-
carrying Communists, but who act like Communists and
carry out Communist missions and offenses against the dig-
nity of our courts, should be scrutinized by grievance com-
mittees of the bar and the courts.”

Thus, that which began with a disavowal of purges ends
by a call for purges.

The LOOK article means that a political test is to be
imposed upon practicing members of the profession. For
actually when thus used, words like “offenses against the
dignity and order of our courts” are but emotionally sur-
charged synonyms for “vehement and forceful debate” on
legal issues with respect to which the trial lawyer is often
in disagreement with both the government and the courts.

This political test leads to the naked and revealing
formulation that this test is to be applied against lawyers
“who act like Communists”! Thus the vice of any political
test is exposed. For as Mr. Justice Jackson truly said, coer-
cive elimination of dissent achieves only the unanimity of
the graveyard.®

Such a political test portends the possibility of disbar-
ment for any attorney who disagrees with persons like
Senator Tenney and Mr. Rankin. The fantastic bounds
to which the name-calling of these gentlemen can proceed
is exemplified by the attack on Senator Taft as a Communist
for his support of a housing bill; by the attack on Herbert
Lehman in New York as a Communist candidate in his
recent successful campaign for the Senate; and by the Act
recently introduced by Rankin in Congress making it a
crime to be a member of the Anti-Defamation League!

We reject any political test as a qualification for mem-
bership in the Bar. The acceptance of such a test can lead
only to the requirement of total conformity.

THE ATTACK

Unwarranted attacks upon lawyers founded upon politi-
cal considerations have also recently come from the courts.
In the case of United States vs. Local 36 of the International
Fishermen’s Union, supra, a challenge to the jury panels
was made by counsel for the defendants, former Attorney
General of California, and former Judge, Robert W. Kenny,
and his co-counsel, on the ground that the method of jury
selection was discriminatory, resulting in the under-repre-
sentation of persons in the lower economic categories—
principally workers—in contravention of the applicable
rules laid down by the United States Supreme Court in
Thiel vs. U. S.,*° and in Ballard vs. U. S.,** and other cases.

Although the trial judge, Federal Judge Pierson Hall,
denied the challenge, he indicated his full approval of the
manner in which counsel had handled it. He said:

“I seriously want to thank counsel on both sides for the
magnificent efforts they bave made and for the very great
aid which you will have given me in this matter.”"

The Court of Appeals conceded that counsel had proved
that selection of the jury panels was marked by violations
of the principles laid down by the United States Supreme
Court for the selection of jury panels—violations which
the appellate court termed “surprising, after the years which
have elapsed since some of these [principles] were an-
nounced.”

One might assume that lawyers who had thus established
a serious departure from requirements for the administra-
tion of the jury system would at least merit freedom from
adverse comment by the court. Not so these attorneys who
had defended the constitutional rights of a trade union. The
challenge was treated as having advanced the thesis of
“class war.” Counsel were condemned for having presented
their motion with “earnestness” and “‘tremendous force”
on the grounds that such a presentation constituted “an
impertinent obstruction of justice.” This the court called
“tactics” which “in our opinion deserves censure. We now
pass it.”

This stricture so clearly unwarranted, and now made a
permanent part of the record, is a serious interference with
the right of trial lawyers fearlessly and vigorously to present
fundamental constitutional issues for determination.

32 AB.A.J. 457

® 11 State B.J. No. 2, p. 27, 31.

® Board of Education vs. Barnette, 319 U.S. 624, 641.
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* NEW YORK CONTEMPT

Against this background we come to the most drastic
application of a judicial sanction to trial lawyers in recent
history, and this in a political case, U. S. vs. Dennis et al.
(Supra.)

Immediately upon the close of that trial in New York
City on October 14, 1949, presiding Federal Judge Medina
sentenced five licensed attorneys and one defendant appear-
ing pro se, to jail for from one to six months for contempt.
These judgments were pronounced without according to
these men any hearing on the charges and without afford-
ing them any opportunity for defense whatever.

The record, together with Judge Medina’s certificate of
contempt, shows bitter debate between court and counsel
during this lengthy trial. The acrimony came from both
the bench and the bar.

A great deal of the difficulty arose from a rule announced
by the Judge on April 4, 1949, near the beginning of the
trial, while the prosecution’s first witness was on the stand,
that thereafter when objections were made no grounds of
objection might be stated or ascertained, without leave of
court?®, The effect of the refusal to permit the statement of
grounds of objection is revealed in the following excerpt:

“MR. McGOHEY : Objection.
THE COURT : Sustained.
MR. GLADSTEIN: May I know why, your Honor?

THE COURT : I don’t want to bear any argument at this
time, Mr. Gladstein.

MR. GLADSTEIN: No. I asked a question. May I know
why? :

THE COURT: What is the question?

MR. GLADSTEIN: May I know why your Honor is
sustaining that objection?

THE COURT: No, I think I bave sufficiently explained
myself.”’14

Conversely, the court refused to require any statement
of the theory upon which it received prosecution evidence
whose admissibility was broadly challenged by the defense.
To illustrate:

During the cross-examination of a defendant on July 5,
Judge Medina overruled an objection of Mr. Sacher, and
the following occurred:

“MR. SACHER: I would really like to know on what
theory now, your Honor, any of this is being admitted.

“THE COURT: If you cogitate enough some day you

will realize.”15

The effect of this ruling upon counsel for the defendants
is further clarified by the following two excerpts from the
very “Contempt Certificate” upon which Judge Medina
founded his sentence:

“On May 25, 1949, in the course of the direct examination
of the witness John Gates, which was being conducted by
Mzr. Sacher, an article written by the witness in 1938 was
offered in evidence. Objection was made by the United
States Attorney, which objection was sustained by the Court.
Thereupon the following occurred (Tr. 6460-6462):

MR. GLADSTEIN: Your Honor, may I ask that the
Government be required to state the grounds for its
objection to a document that this man wrote twelve years

ground is by which a man is prevented from showing bis
intentions, bis state of mind—

THE COURT: You remember my instruction about these
arguments?

MR. GLADSTEIN: I desire to ask the court to require
the Government to explode this mystery whereby with
the mere words “I object” they can shut off the right of
aman to show . ..

THE COURT: You may think that this matter of argu-
ment is belpful. It is certainly not belpful to me. Now
you have requested, and you could have requested with-
out those comments and that argument that the Govern-
ment be required to state the grounds of its objection.
That application is denied.

MR. GLADSTEIN: Your Honor, we have been sitting
bere for months—

THE COURT: Now please don't start this argument
over again.

MR. GLADSTEIN: May I—

THE COURT: I bave no desire to hear it. If you have
some motion, make it. If you bave some objection, state
it and I will rule on it.

MR. GLADSTEIN: Well, I do object to a ruling which
prevents a man from summoning to his defense the deeds
and acts of bis life committed long before there was any
question about it—

THE COURT: I do not really think, Mr. Gladstein, you
have any right to proceed with that form of argumenta-
tive matter when I bave forbidden it. Now, you have
already got a very substantial record of disobedience
here. You may bave an additional record now if you
choose to go on.

MR. GLADSTEIN: I bave no desire to disobey the
Court’s admonitions.

THE COURT': But you have.

MR. GLADSTEIN: I do have a desire, your Honor, to
bring before the jury the opening pages of the book—
THE COURT: Well, I think, Mr. Gladstein, this sort of

argument is the very sort of thing that you are not en-
titled to bring before the jury and I forbid it.

Now as I said before, if you choose to pile up the
record of these things against yourself, you may go on.
MR. GLADSTEIN: I fake exception to the Court's re-
marks.

THE COURT: Otherwise you will sit down.
MR. GLADSTEIN: I take exception to the Court's re-

marks.

THE COURT : Very well.”’1¢
“On August 1, 1949, the witness Yolanda Hall, called

by the defense, was asked a question on cross-examination
and then the following transpired (Tr. 11,031):

“MR. ISSERMAN: I object to that as argumentative. It
is not based on the facts in evidence as testified by this
witness.

THE COURT: My, Isserman, do you remember my ad-
monition, that when counsel objects, counsel is merely
to state “I object’? You have violated it several times
this morning. Did you forget?

® Transcript 2340-2341

ago before he ever knew IflJere ?ulould 'be an indictment # Transcript 10,415
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MR. ISSERMAN: I am reminded of it now. It is a habit

that goes back over 25 years. It is hard to give up that

habit, which your Honor bas undoubtedly engaged in
himself.

THE COURT: Every time you do that your action is

contemptuous and direct, 1 think, wilful and deliberate

disobedience of my command.

MR. ISSERMAN: I object to your Honor's characteriza-

tion of my conduct.

THE COURT: I have heard counsel for the defense here

again and again give various excuses, say they have for-

gotten or it was inadvertent, and I have warned them
again and again. I now say that such conduct must be and

I find it to be wilfully and deliberately done and con-

temptuous.

MR. ISSERMAN: I object to your Honor's finding.

THE COURT: Very well.”*?

An example of the acrimony which came from the bench
is found in Judge Medina’s conduct towards defense coun-
sel George W. Crockett, Jr. Although Judge Medina at-
tacked all the defense attorneys, his comments addressed

WHAT IS

In such an atmosphere it would indeed be surprising if
there were not heated exchanges between Court and coun-
sel. But sharp and vehement comment or argument by
counsel does not necessarily constitute contempt. Thus:

1. The fact that an attorney may speak in a loud, com-
bative and contentious tone of voice does not constitute a
contempt.??

2. The fact that an attorney happens to be persistent or
vehement or both in the presentation of his points does not
constitute a contempt.?

3. The fact that an attorney for a party to an action pend-
ing before the court, while a witness is being examined,
persists in addressing the court, even though admonished
not to do so, constitutes no contempt of the court.??

4. Every interruption of the proceedings of the court is
not a contempt, nor unlawful, nor necessarily improper.
Many interruptions are lawful and proper. Every time an
attorney in the performance of his duty objects to a ques-
tion asked of a witness, or objects to any other proceeding
in the action, he may be said to interrupt the proceeding,
but unless the language used is actually offensive he is
guilty of no contempt.s°

5. The behavior of attorneys may not be judged in vacuo,
separated from the tenor set by the court.

“The relations between court and counsel may and
often do during the course of a trial becomes strained;
mutual conditions of irritation may be created in the heat
of debate, leading to tones and demeanor which in other
situations would clearly manifest contempt but which,
under the conditions often existing in a hotly contested
criminal case, such as indicated by the record here,
should lead to no such conclusion.””*”

Nevertheless, the excessive utilization of the autocratic
power of summary contempt has recurred again and again
in English and American history—and generally as an inte-
gral part of the waves of reaction which roll in upon us
after war. Thus, Thomas Erskine, greatest of all trial law-
yers in England in the period following the French Revo-
lution, was punished for contempt—and indeed lost the
office of attorney general to the Prince of Wales—for vig-
orously defending Thomas Paine, author of THE RIGHTS
OF MAN. The Prince, however, subsequently made amends
by making Erskine his Chancellor.*?

to Mr. Crockett have a‘special character:

“Well, how any sane person can think otherwise is
difficult for me to see.”*® :

“Well, that is the most ridiculous thing I have ever
beard, Mr. Crockett. I wish you wouldn’t do that. There
is just no sense in that at all.”*°

“Well, I am afraid that you understand things in a
different sense from what they were said.”’*°

“Well, that sounds crazy. You always seem to do
that.”’*

The contempt with which the court addressed Mr.
Crockett, the only Negro attorney in the case, is apparent
from some of the following remarks:

“You want to talk some more, My. Crockett?’’?2

“Ob, my, Mr. Crockett. Y ou have something to add.”?

“Get down to business, Mr. Crockett.”?*

“Why don’t you get down to work, Mr. Crockett, in-
stead of all this fooling around, repetition.”?s

“I wonder if it is possible for me to impress upon you

. now, I beg of you to try to absorb that thought.”’s

CONTEMPT

Most of Erskine’s brushes with trial judges occurred
during the numerous political trials of his day in which
he participated. One such instance is recalled by our Mr.
Justice Traynor in a recent opinion:

“At length, Erskine said, ‘I stand here as an advocate for
a brother citizen, and 1 desire that the word “only” be
recorded’; whereupon, Buller, . said, ‘Sit down. Remem-
ber your duty or I shall be obliged to proceed in another
manner. . . . To which Erskine retorted, ‘Your Lordship
may proceed in what other manner you think fit. I know
my duty as well as your Lordship knows yours. I shall not
alter my conduct. The judge took no notice of this reply.
Lord Campbell speaks of the conduct of Erskine as ‘a noble
stand for the independence of the Bar. '

No one, least of all an attorney, may perform acts which
actually obstruct the administration of justice by the courts
nor use obscenity in addressing them. However in testing
whether the conduct is of the proscribed character, the
United States Supreme Court has said:

“Judges should be foremost in their vigilance to pro-
tect the freedom of others to rebuke and castigate the
bench and in their refusal to be influenced by unfair or
misinformed censure. Otherwise, freedom may rest upon
the precarious base of judicial sensitiveness or caprice.
And a chain reaction may be set up, resulting in count-
less restrictions and limitations upon liberty.””

“It is not enough that the judge’s sensibilities are af-
fected or that in some way be is brought into obloguy.
After all it is to be remembered that it is the judges who
ap.p{ymt‘be law of contempt, and the offender is their
critic,

7 ibid xxxi
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; PERSISTENCE AND VEHEMENCE

Contested private law suits are rarely, if ever, tea parties.
And great constitutional issues, affecting beneficially or
adversely the lives of millions, are not less contentiously
controversial when they become the subject matter of em-
battled judicial debate. The “hydraulic” pressures of such
constitutional issues have a profound effect upon the law-
yers deeply concerned with their solution, and that effect
remains indelibly imprinted upon the person of the law-
yer—whether he is in or out of the courtroom.

Fully conscious of this, the California Supreme Court
has recently said:

“A lawyer, when engaged in the irial of a case, is not
only vested with the right, but under bis oath as an officer
of the court, is charged with the duty of safeguarding the
interest of his client in the trial of an issue involving such
interests. For this purpose, in a trial, it is his sworn duty,
when the cause requires it, to offer testimony in bebalf of
bis client in support of bis case in accordance with bis
theory of the case, to object to testimony offered by his ad-
versary, to interrogate witnesses, and to present and argue
to the court bis objections or points touching the legal
propriety or impropriety of the testimony or of particular
questions propounded to the witnesses. If in discharging
this duty he happens to be persistent or vehement or both
in the preparation of his points, he is still, and neverthe-

less, within his legitimate rights as an attorney, so long as
his language is not offensive or in contravention of the
common rules of decorum and propriety. As well may be
expected in forensic polemics, he cannot always be right,
and may wholly be wrong in his position upon the legal
questions under argument, and to the mind of the court so
plainly wrong that the latter may conceive that it requires
no enlightenment from the argument of counsel. But,
whether right or wrong, he has the right to an oppor-
tunity to present his theory of the case on any occasion
where the exigency of the pending point in his judgment
requires or justifies it.” (Empbhasis supplied.)*

J. E. Oswald in his classic study of the same subject, has
said:

“An advocate is at liberty when addressing the court
in regular course, to combat and contest strongly any ad-
verse views of the judge or judges expressed on the case
during its argument, to object to and protest any course
which the judge may take and which the advocate thinks
irregular or detrimental to the interest of his client, and
to caution juries against any interference by the judge with
their functions or with the advocate when addressing them,
or against any strong view adverse to bis client expressed
by the presiding judge upon the facts in the case before
the verdict of the jury thereon. An advocate ought to be
allowed freedom and latitude both in speech and in con-
duct of bis client’s case.”””

NO HEARING ALLOWED

Even Judge Medina recognized that the conduct of coun-
sel in and of itself did not so overstep the bounds of pro-
priety as to constitute the basis for anything more serious
than a mere reprimand.

What emerges most significantly from reading the court’s
certificate of contempt is this—the major premise under-
lying the sentences is the declaration made upon the face
of the contempt certificate by the Judge:

“Before the trial had progressed very far, however, I
was reluctantly forced to the conclusion that the acts and
statements to which I am about to refer were the result of
an agreement between these defendants, deliberately en-
tered into in a cold and calculating manner to do and say
these things . . .”

The heart of the charge then is the claim that the lawyers
had entered into “‘an agreement” to do the acts Judge Me-
dina condemns. Were it not for this so-called agreement
between counsel entered into for the alleged purposes of
making it impossible to go on with the trial, provoking a
mistrial, and impairing the Judge’s health so that the trial
could-not continue, Judge Medina himself says he would
“have overlooked or at most merely reprimanded counsel
for conduct which appeared to be the result of the heat of
controversy or of that zeal in the defense of a client or in
one’s own defense which might understandably have caused
one to overstep the bounds of strict propriety.” It is then
the Judge’s own conclusion that the lawyers had entered
into an improper agreement, which prevoked their im-
prisonment.

But the Judge did not permit the attorneys to be heard
by way of defense; they were given no opportunity to estab-
lish either before that Judge, or some other judge, that
there had not in fact been any such agreement at all. No
matter what else may be said for or against these harsh
sentences, predicating them, as here, upon a conclusion that
there was such an agreement is unconscionable.

The Supreme Court of the United States has recently
defined the contempt power:

“It is true that courts have long exercised a power
summarily to punish certain conduct committed in open
court, without notice, testimony or hearing. Ex Parte Ter-
ry, 128 U. S. 289 was such a case.”””’

e i

“That the holding in the Terry case is not to be consid-
ered as an unlimited abandonment of the basic due pro-
cess procedural safeguards, even in contempt cases, was
spelled out with emphatic language in Cooke vs. U. S.,
267 U. S. 517, a contempt case arising in a Federal District
Court . . . Furthermore, the court explained the Terry rule
as reaching only such conduct as created ‘AN OPEN
THREAT TO THE ORDERLY PROCEDURE OF THE
COURT and such a flagrant defiance of the public’ that,
if not instantly suppressed and punished, demoralization
of the court’s authority will follow. Id. at p. 536 of 267
U. S.” (Empbhasis supplied)®

We must contrast to these authoritative words the fact
that in the instant case the trial was at an end and no need
existed for hasty or summary action, yet the Judge acted
summarily without notice of hearing, and without any
opportunity for the attorneys to answer the specifications
or defend themselves. Not only does this seem harsh and
unfair but it is contrary to law.

The power here asserted by Judge Medina to file these
charges of contempt, based in part on alleged attempts to
injure his person, and then to pass upon them without af-
fording hearing, is inconsistent with ordinary concepts of
fair play.

“Just because the holders of judicial office are identified
with the interests of justice they may forget their common
bhuman frailties and fallibilities, There have sometimes
been martinets upon the bench as there have also been
pompous wielders of authority who have used the para-
phernalia of power in support of what they called their
dignity.””

It is when the court that punishes summarily is also an
insulted human being that objection is most vigorous . . .
If judges should universally conform to a canon of good
taste lately declared, and call in brother judges to sit
wherever their immunity to natural resentments may be
suspect, objection though it might be slightly baffled,
would not be suppressed.””

% Platnauer vs. Superior Court, supra, at 44.
* Oswald, James Francis, Q.C., Contempt of Court, pp. 56, 57.
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¥ Ibid. at 275.
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coNCITRTON

This, then, is the pattern of the attack being lev-
elled today against the right of lawyers freely to
practice their profession according to the dictates of
their conscience.

There are lawyers who, even in the face of these
facts, will remain complacently undisturbed because
of their feeling that such attacks cannot possibly
affect them. We can only hope that this minority will
not awaken too late to the realization that one’s own
rights are best protected through the preservation of
the rights of others.

We believe that the great majority of the bar will,
however, realize that the lawyer’s most precious
heritage is his untrammelled right to think as he
pleases and to represent whom he will. We believe
that the great majority of the bar abhors the impo-
sition of any political test upon the right of lawyers
to practice their profession freely and can recognize,
for what they are, infringements of lawyers’ rights,
based upon their own views or those of their clients,
even when made from the bench. We believe that the
respect which the bar holds for the bench depends
upon a reciprocal respect by the bench of the dignity
and rights of the bar.

We feel deeply that the proper administration of
our system of justice can be maintained only if the
actions of the bench—as of the bar—are continually
subjected to critical examination and evaluation. The
United States Supreme Court has pointed out that
respect for the judiciary is not won by immunity from
criticism.

“The assumption that respect for the judiciary
can be won by shielding judges from published cri-
ticism wrongly appraises the character of American
public apinion. For it is a prized American privilege
to speak one's mind, although not always with per-
fect good taste on all public institutions. And an
enforced silence, however, limited, solely in the
name of preserving the dignity of the bench, would
probably engender resentment, suspicion and con-
tempt more than it would enhance respect.”**

We have placed this memorandum before you be-
cause of our deep concern with the pattern of re-
pressive action against colleagues at the bar. We ask
only that you evaluate objectively the facts we have
presented and that if you conclude, as we have, that
the rights and privileges of fellow-lawyers are being
threatened, you take such action as will help to re-
store to all members of the bar that full freedom of
advocacy which is the lawyer’s most treasured right.

“ Bridges vs. California, supra, at 270.




BAR COMMITTEE TO DEFEND
LAWYERS' RIGHT OF ADVOCACY

68 POST STREET
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To the Bar Committee to Defend Lawyers’ Right of Advocacy:

|. I hereby agree to become a member of the Bar Committee
to Defend Lawyers’ Right of Advocacy.

[ hereby contribute St oe o A to the Bar Committee
to Defend Lawyers’ Right of Advocacy.

[ hereby subscribe to the general principles enunciated in
the memorandum entitled, “In Behalf of Freedom of
Adyocacy.: TYes il oan )

Name...

Address........ s L e e R e R St




Judge’s Chambers
United States District Court
JOHN McDUFFIE

o SSouthern Bistrict of Alabama

MOBILE 10, ALA.
November 8, 1946
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December 20, 1950

Dear Calvert:

I have your note of the 13th. I will keep this matter under
my hat.

It is a very sensitive situation, but, thinking it over, I
cannot keep from concluding that he would be a very unhappy man
if the committee were to hold hearings that would involve him re-
ga’rdle.ss of its findings.

With kind regards and the Season's Greetings, I am

Sincerely,

{Bigned} rred M, Vinson

Honorable Calvert Magruder,
Chief Judge, »
United States Court of Appeals
for the First Circuit,
Boston, Massachusetts.
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August 26, 1949

Dear Rarl:

I have your letter of the 23rd, and note the cone
tents, )

I do not know what will finally eventuate, but I
have heard several friendly references to the appointe
ment of Judge Lindley, and hope that it takes place.

I am glad you are going to be in 5t., Louis at
the ABA meeting. I will be particularly pleased to

85ee you.
With kind regards,
Sincerely,

{Bigned) fred ., Viagoed

Honorable J. Earl Major,

Chief ;J’udge, _

United States Circuit Court of Appeals
fur the Seventh Circuit,

1212 Lake Shore Drive,

Chicago 10, Illinois.

FMV :McH



Wnitedr States Circuit Cmut of Appeals

For the Sefenth Ciccuit

T humbers of 1212 Tinke Shore Brive
Fudge I Farl Alajor Thicago 10

Home Address

Hillshoro, Jllinais

4o [»]
August 2

M, Vinson
United States

Knowlng your close assoclation w
gain call ng to you attcnulon a matter
to my heart, as well as every member of ( and
concerns Juu3: ﬂﬂLt:r C. Lindley, who I un is

«

ler considergtion for appointment to our court. It was a
terrific disappointment to the Bar as well as to many others
when he was not appointed to the last vacanecy, and we arse
all hoping for :-": results this time. No Judge in this
country, in my I so merits a promot 1 and no person

can be appointed who will so fﬂJ*’?Dlj 1ffe ne stn*nre of
our court as Judge Lindley. I need
a8 to his qualifications,

Of cours know that pc ics must be taken into
congidersat ] ] PO good. politics and
his a r'nj)uil, tment would be eptionally good politics, even
1f the matte must be ViﬁWEQ in that Liwhf I know you are

' int G | welfare of our court, and we will
to you if you will put thls matter

‘

be in St. Louls at the meeting of the
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hope to see you at that time,
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CIRCUIT JUDGES:

XEN Hicks
KNOXVILLE 12, TENN.

CHARLES C. SIMONS
DETROIT 31, MICHIGAN

FLORENCE E. ALLEN
CLEVELAND 14, OHIO

JOHN D. MARTIN
MEMPHIS 3, TENN.

THOMAS F. MCALLISTER

UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

CHAMBERS OF THE COURT
CINCINNATL.2.. QHIO

Louisville 2, Ky,

MICHIGAN-OHIO-KENTUCKY-TENNESSEE

GRAND RAPIDS 1, MICHIGAN

SHACKELFORD MILLER, JR.
LOUISVILLE 2, KY.
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" February 1, 1949

Honorable Sherman Minton,

Judge,

United States Court of Appeals
for the Seventh Circuit,

1212 Lake Shore Drive,

Chicago 10, Illinois.

Dear Shay:

I have your letter of the 26th, and regret that I did not
get to see you. :

Prior to the Inaugufation, I had a talk with our friend about
this very matter, and was under the impression that it would be done.
Since then, I understand that there may be a change in the plans,

You know what can come up in matters of this kind. However, since

I have not checked the Congressional Record to date, nor do I have

any other information, I am not certain that any change in the original
plan has been made.

¢ Everything I have heard about your friend is that he is a very
fine person and a "work hoss", I believe I should tell you that I
heard indirectly of your interest in this matter prior to the time

I had my talk with our friend, and your views carried a great deal

of weight with me. |

Glad to hear from you, With every good wish to you and yours,
I am

Your friend,

181gned] Fred U, Yinson

FMV :McH



Hnited States Cirenit Court of Appeals
For the Setenth ivenit
1212 Pake Shore Brife
Uhicago 10

hambers of
Fudge Sherman Minton January 0
i ) ap AM 9,00
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My dear Fred

CHTEFJJQTI'
When I was dow C the Inaugural, I called at the Court to see
you but I go 1€ a little too late and you hed gone to lunch.
e

I was so ti could not get back. Sorry I did not get to
see you.

We are much concerned here at the Court about filling the vacancy
“CPSJOHEd by the resignation of Judge Sparks of Indiana. It
looks 1ike Illinois has the inside track and will get  this appolnt-
ment. Since Sparks was the only Republican on this Court, the
President indicated that he wanted to appoint a Republlican to
succeed him, and that Judge Lindley, the District Judge at
Danville, Illinois, was the man he had in mind. This would be
the I‘ﬁPSt thing that could happen to our Court at this Jjuncture
because Lindley, since I have been out here and for a long time
ef I came, has spent about one-third of his time here help-
his Court
nce tuQ President has this in mind and since we are so
ely in need of a full bench, I am sure that the Presldent
would expedite this appointment if you would indicate our great
necessity therefor. If you can say a word to urge the President
along, I am sure this vacancy will be promptly teken care of -
and we shall be very grateful to you for your assistance.

remember me to Mrs. Vinson and with warmest personal
I am

Sinceréﬁg/yﬁurs,
/ y/

7

M. Vinson
L’, United States




UNITED STATES CIRCUIT COURT OF APPEALS
TENTH CIRCUIT

ALFRED P. MURRAH Oklahoma City, Oklahoma
S October 7, 1949

Dear Chief Justice:

It occurred to me that the
enclosed newspaper article on
Judge Rice's Lay Committee report
might be of interest to the

Conference,

Respectfully,

Honorable Fred M. Vinson
Chief Justice of the Supreme Court
Washington, D. C.
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SUPREME JUDICIAL COURT
BOSTON, MASSACHUSETTS

January
The Honorable Fred M. Vinson
Chief Justice of the United States
Washington, D. C.

At the conft
San Francisco 1ﬂ :
deral-State T 1 ] T
i < of State 501 € t emed to be the DTHCC‘CSle
unanimous opinion of the chief ]u:tLCGS that the present condition
; law was unsatisfa y in two respects:

in banc, fnd even after oertworr7l has been
he Supreme Court of the United thtPS, he may ply
corpus before a single Federal judge in the lowest
| court, proceed thence to the Court of Appeals, and at the
2 g apply for certiorarl to the Supreme Court of the United
tates This course of procedure, which now seems likely to become
he regular pattern rather than the exception in most serious
iminal cases, may practically double the time reguired to reach
31 deeision. Derhag: the greatest reproach to American justice,
that which is most resented by the general public, hos been
ielay in the ﬁ5> fﬂbqu of criminal cas The people
cannot unﬂer?ianﬁ why it should take s to execute
where capital punishment prevails, or to 1 a robber !
under a certain and final sentence., I am ashemed to say that in
this Commonwealth it may well take two years to secure final State
determination of the guillt (or innocence) of an accused murderer.
Wq”FL the prevailing system of habeas corpus in Federal courts
t *ifu may Vk1l be extended to three or four years. Respect
he administration of justice is necessarily seriously under-
minec i .

(2) The proceedings in the Federal courts are not
T

concerned with the guilt or innocence of the accused. On the
b1 the accused in effect puts on trial before a single
t judge all the State officers who had wnythip“ to do with
yrehension and prosecution from the police officers who
him to asnd including the highest court of the State which
hiv u71v10(101. Reckless allegations are de without a
truth. This is an unseemly proceeding The public cannot

“ﬁnﬂ the reasons for
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At the confe “‘, £ the chief justices it was voted
to appoint a committee - estigate the situation and to report
at the next conference. was unfortunate enough to be named
chairman of that committe Hence this letter.
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January 23, 1953

Honorable Stanley E. Qua,
Chief Justice,

Supreme Judicial Court,
Boston, Massachusetts.

Dear Mr. Chief Justice:

I desire to apologize for my delay in answering your letter of Janu-
ary 2, 1953, expressing the viewpoint of the chief justices of state courts
relative to the matter of habeas corpus for the release of state prisoners.

I note that the Conference of Chief Justices of the States has ap-
pointed a committee to investigate and report on the problem to the next
Conference, and I am pleased to know that you head this committee as
chairman.

In respect to the appointment of a committee from the Judicial Confer-
ence of the United States to meet with your committee, I have a feeling
that better results might flow if you proceed with your study of the prob-
lem and expressing the viewpoint of the state justices.

We have had a committee of the Conference and have taken Confer-
ence action in this field, with members of the Conference appearing before
Congressional Committees prior to the enaction of the recent legislation.

It is a matter in which I am deeply interested, and I assure you that I am

in full accord with your considered study of this highly important issue. I
agree that ''a responsibility rests upon the judges to try to discover a reason-
able and adequate remedy. "

With kind regards,

Sincerely,
(Signed) Fred M. Vinson

FMV:McH



SUPREME JUDICIAL COURT
BOSTON, MASSACHUSETTS

January 26, 1953

The Honorable Fred M. Vinson

Chief Justice of the United States
Washington, D, C,

My dear Mr. Chief Justice:

Permit me to thank you for your letter of January
23d expressing your views in the matter about which I wrote
YOoU.

The Chief Justices of the States are not committed
to any particular line of action but they are very desirous
that some solution be found for a situation which seems to
grow more sSerious as time goes on and as the possibilities
for delay become more widely known among those members of the
bar who deal primarily with criminal cases.

Yours respectfully, i

SEQ:HC Chief Justicg
7
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UNITED STATES COURT OF MILITARY APPEALS
WASHINGTON 25, D. C.
Jamuary 29, 1952
ROBERT E. QUINN
CHIEF JUDGE
GEORGE W. LATIMER

PAUL W. BROSMAN
JUDGES

" the United States

he o“ocr‘w nity to talk with you
ration of u}we recently created
; beals. Your interest in its
- apprecia nd I know that you too hope that
the Court w the landmark in the field of military
justice GOD rress intended wl i yassed the new Uniform Code of

ilitary J us tice.

Tn the course of our conversation, you mentioned the
desirability of confirming by letter my thoughts concerning the
vossibility of including the Court's decisions in the Federal

Reporter Series. Ag you know, all of the members of our Court
feel ve strongly that it would be of benefit both to the

several armed services and to the American Bar at large to have
our opinions given t ride circulation such a plan would or‘o-—
i true today in view of the ;
ient of the American people
the course and conduct of mili Larv
ication in the Federal Reporter would
Government a very substantial amount

T hope that you will be able to bring this matter to the

attention of the Judicial Conference and ¢ n grate: ULL for your

1

helpful advice. I earnestly hope too that its members will
receive the suggestion favorably.

Sincerely yours,

QUINN




ALBERT L. REEVES

DISTRICT JUDGE

UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF MISSOURI
KANSAS CITY '8

Before leaving Washington it was my desire
a brief visit with you. I had planned
your chambers, but, in the rush at the
conclusion of the case, I was ry eager to get
to my own bench and left at once. I recalled
pleasure my brief visits with you, and these
encouraged me to look forward to another meeting
you.,

Thanking you for your kindness and courtesy

and with every good wish, I am,

Sincerely yours,

Honorable Fred

Chief Justice

. gl Rl C
upreme Courdt

Vashington 13,




B. K. ROBERTS STATE OF FLORIDA

CHIEF JUSTICE TALLAHASSEE

SUPREME COURT

The Chief Justilce
The Supreme Court
Washington 13, D.

My dear Mr. Chief Justice:

I am enclosing a copy of an opilnilon
of the Supreme Court of Florida filed May 5,
1953, in the case of Henderson v. State ex rel.
Lee, in the thought that you might be interested
in reading the last two pages of such opinion.

It was authored for the court by The

Honorable John E. Mathews, a justice of this
0

court.

Respectfully,




IN THE SUPREME COURT OF FLORIDA
JANUARY TERM, A. D. 1953

EN BANC.

JACK B. HENDERSON, as Sheriff of
Dade County, Florida,

Appellant,
VS~ CASE NO. 23,752

THE STATE OF FLORIDA, ex rel,.
D. Q. LEE,

Appellee.
and

JACK B. HENDERSON, As Sheriff of
Dade County, Florida,

Appellant,
V8- CASE NO. 23,752

STATE OF FLORIDA, ex rel W. O.
FRAZIER,

Appellee.

Opinion filed May 5, 1953

Appeals from the Circult Court for Dade County, Grady L. Crawford,

Judge.

Richard W. Ervin, Attorney General, John A. Madigan, Jr., and William
A. O'Bryan, Assistant Attorneys General, for Appellee,

Lueille Snowden, Richard H. M. Swann and Wendell C. Heaton, for
Appellees.

MATHEWS, J.:

These two cases involve a labor dispute between the Amalga-
mated Association of Street Electric Railway and Motor Coach Employ-
ees of America, Division 1267, of Dade County, Florida, and the
Miami Transit Company. Fraziler was President of the union and Lee
was a member of the union and an employee of the Miami Transit
Company. The appellees were arrested and held in custody under
warrants charging and accusing them with a violation of Chapter 453
F. S., being Chapter 23911, Laws of Florida, 1947, which 1s commonly

known as the Florida Public Utility Arbitration Law.




Petition for writs of habeas corpus were brought by the

appellees in the Circuit Court of Dade County, Florida, attacking

the constitutionality of the Florida Public Utility Arbitration

Law. After a hearing before the Circuit Judge, an order was entered
denying motions to quash the writs of habeas corpus and discharging
the appellees. This appeal is from that order.

There 18 no dispute about the facts. Elections were held
by the union in 1941 and 1943 under the United States Department of
Labor Conciliation and Mediation Service to determine the represen-
tative status of the union for employees of the bus company involved
in this cause. Since the enactment by Congress in 1947 of the so-
called Taft-Hartley Act as an amendment of the Labor Management Re-
lations Act, the union in question has complied with all of the pro-
visions of that law and has negotiated under its terms. A collec-
tive bargaining agreement between the union and the bus company was
entered into with reference to wages and working conditions of the
employees, which expired on October 1, 1951. More than sixty days
prior to that date and in compliance with the Labor Management Rela-
tions Act, the union submitted written proposals to the bus company
for specified changes they wished to negotiate for in a new contract
and offered to meet, and requested a conference with the company
officials for the purpose of bargaining on such proposals. Proper
notice was given to the Federal Conciliation and Mediation Service
of the United States Department of Labor of the fallure of the par-
tlies to reach an agreement, and at the time of the habeas corpus
proceedings, negotlations were continuing under the direction of a
representative of the Federal Conciliation and Mediation Service.

The Public Utility Arbitration Law contains the following
provisions:

"453,05 Work interruption; prohibited - The con-

ciliator so named shall expeditiously meet with

the disputing parties and shall exert every reason-

able effort to effect a prompt settlement of such

digpute. From and after the filing of a petition

with the governor as provided for in Sec. 453.04
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hereof, and until and unless the governor shall

determine that the failure to settle the dispute

with respect to which such petition relates would

not cause severe hardship to be inflicted on a sub-

stantial number of persons, there shall be no inter-

ruption of work and no strikes or slowdowns by the
employees, and there shall be no lockout or other

work stoppage by the employer, until such time as

all procedure provided for by this chapter has been

exhausted or during the effeftive period of any

order issued by a board of arbitration pursuant to

the provisions of this chapter.

"453.12 Penalty for violation by an individual -

Any violation of this chapter by any member of a

group of employees acting in concert, or by any

employer or by any officer of an employer acting

for such employer, or by any other individual, shall

constitute a misdemeanor, punishable upon conviction

by a fine of not more than one thousand dollars or by

imprisonment in the county Jjail for not more than

twelve months, or both."

It appears from the record that after the dispute arose
the bus company, acting under Chapter 453 F. S., petitioned the
Governor of Florida to call into effect the arbitration and concilia-
tion provisions of the Florida law. The appellees refused to recog-
nize this procedure and eventually called a strike.

Only one question is presented by this appeal, and that is:
"Has Congress, by the enactment of the National Labor Relations Act
of 1935, as amended by the Labor Management Relatlons Act of 1947,

so completely preempted the regulation of peaceful strikes for

higher wages in industries affecting interstate commerce, including

public utilities, as to render invalid Chapter 453, Florida Statutes,
as being in direct conflict with federal legislation?”

The Circuit Judge angwered the above question in the affir-
mative by its order denying the motion to quash and discharging the

appellees.




This case 18 controlled entirely by the majority opinion

of the Supreme Court of the United States in the case of Amalgamated

Assoclation of Street Electric Railwyay and Motor Coach Employees of
America, Division 998, et al. v. Wisconsin Employment Relations
Board, 340 US 383, 71 S Ct 359, 95 L ed 354. This case will here-
after be referred to as the "Wisconsin case".

The above case, decided by the Supreme Court of the United
States, involved the validity of the Wisconsin statutes of 1947,
Sections 111.50, et seq. The net result of the majority opinion in
that case was that the Wisconsin Statute, which prohibits strikes
against public utllities and provides for compulsory arbitration of
labor disputes after an impassee in collective bargaining has been
reached, is invalid, because it is in conflict with the National
Labor Relations Act, as amended by the Labor Management Relations
Act of 1947.

For the purposes of this opinion, the Wisconsin Act is the
same as the Florida Act. Any deviation in details between the two
acts are of no importance in this case.

Among other things the majority opinion of the Supreme Court
of the United States 1n the Wisconsin case specifically held:

"We have recently examined the extent to which

Congress has regulated peaceful strikes for higher

wages in industries affecting commerce. * * * We

also listed the qualifications and regulations

which Congress itself has imposed upon 1ts guaran-

tee of the right to strike, * * * {pon review of

these federal legislative provisions, we held,

339 US at 457:

"INone of these sections can be read as permitting

concurrent state regulation of peaceful strikes for

higher wages. Congress occupied this fileld and

closed it to state regulation. Plankington Packing

Co. v. Wisconsin Board, 338 US 953 (1950); La Crosse
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Telephone Corp. v. Wisconsin Board, 336 US 18 (1949);

Bethlehem Steel Co. v. New York Labor Board, 330 US
767 (1947); Hill v. Florida, 325 US 538 (1945).'

" * ¥ Congress * * * gaw fit to regulate labor rela-
tions to the full extent of its consitutional power
under the Commerce Clause, National Labor Relations
Board v. Fainblatt, 306 US 601, 607, 83 L ed 1014,
1019, 59 S Ct 668 (1939). Ever since the question
was fully argued and decided in Consolidated Edison
Co. v. National Labor Relations Board, 305 US 197,

83 L ed 126, 59 S Ct 206 (1938), it has been clear
that federal labor legislation, encompassing as it
does all industries 'affecting commerce,' applies to
a privately owned publiec utility whose business and
activities are carried on wholly within a single
State s % e

"* ¥ * In any event, congressional imposition of
certaln restrictions on petitioners' right to strike,
far from supporting the Wisconsin Act, shows that
Congress has closed to state regulation the fielg of
peaceful strikes in industries affecting commerce.
International Union, United Auto Workers v. O'Brien,
supra (339 US at 457, 94 L ed 982, 70 S Ct 781).

And where, as here, the state seeks to deny entirely
a federally guaranteed right which Congress itself
restricted only to a limited extent in case of national
emergencies, however serious, it 1s manifest that the
state legislation 1is in conflict with federal law.

"* * * Such state legislation must yield as conflict-
ing with the exercise of federally protected labor
rights.

"* % * Thig Court, in the exercise of its Judicial
function, must take the comprehensive and valid federal
leglislation as enacted and declare invalid state re-

gulation which impinges on that legislation.
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"pifth. It would be sufficient to state that the

Wisconsin Act, in forbidding peaceful strikes for

higher wages in industries covered by the Federal

Act, has forbidden the exercise of rights protected

by Sec. T of the Federal Act. In addition,; itids

not difficult to visualize situations in which appli-

cation of the Wisconsin Act would work at cross-

purposes with other policies of the National Act.

* % * That act requires that collective bargaining

continue until an 'impasse' 1is reached, Wis Stat 1949,

Sec. 111.52, whereas the Federal Act requires that

both employer and employees continue to bargain col-

lectively, even though a strike may actually be in

progress.* ¥ *

"The National Labor Relations Act of 1935 and the

Labor Management Relations Act of 1947, passed by

Congress pursuant to its powers under the Commerce

Clause, are the supreme law of the land under Art 6

of the Constitution. Having found that the Wisconsin

Public Utility Anti-Strike Law conflicts with that

federal legislation, the judgments enforcing the

Wisconsin Act cannot stand.'

The Federal Act has preempted the field and under that act,
labor uniong have the right within the limits prescribed thereby of
peaceful strikes for higher wages, or for better working conditions,
Where state legislation denies a right guaranteed by Congress, such
state legislation is in conflict with Federal law. The state
law in question substitutes compulsory arbitration for the right to

strike.
In his brief the Attorney General correctly states: "The

provisions of these two laws fWisconsin and Floridgj *¥ % * are 80

similar in substantial intent and purpose as to render unimportant
any deviation between them."

After discussing the minority and majority opinions of the
Supreme Court of the United States in the Wisconson case, the Attorney

General made the following statement, or suggestion:
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"Therefore, by this appeal, Appellant is frankly
and honestly petitioning this Supreme Court of
Florida to give deep consideration to the basic

issue here involved before determining to accept

and follow the ruling of the Supreme Court of the

United States in the Wisconsin case. In other
words, Appellant respectfully suggests that the
Supreme Court of the United States, by 1ts decision

in the Wisconsin case, may have grievously erred,

and is asking the Supreme Court of Florida to refuse

to follow that precedent." (Emphasis supplied.)

The effect of this suggestion is to ask us to dissent from
the majority opinion instead of following the same and beilng bound
thereby. The suggestion is repugnant to the duty imposed upon us
by Article 6 of the Constitution of the Unlted States, and our oath
ofl office:.

If the Supreme Court of the United States has '"grievously
erred" in its interpretation and construction of the Federal Statute,
it 1s not within the jurisdiction or province of this Court to
dissent from that opinion or pit our judgment against thelr judgment.
Those who practice before that Court, may in a proper case, reargue
the matter, but the Justices of this Court are not authorized to do
80,

Disputes between labor unions, capital and management are
not new, There was a time in the history of theilr relationships
when the right of peaceful striking for the purpose of increasing
wages or improving labor conditions was questioned. Capital alone
can make very little, if any, contribution to the welfare of the
Nation without the employment of labor. Each is essential to the
other. The necessity of labor in the progress, development, economy
and greatness of the Nation is now fully recognized and from this
recognition, legislation has been enacted by State Legislatures and
by the Congress, primarily in furtherance of the public interest,
but also for the protection of those whose labor is so vital to the
Nation. Management, capital and labor are subject to valid regula-

tory legislation.
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Anyone whose rights are established by such legislation may

rely upon the law. In this case a labor union or members thereof

seek the aid of the courts to protect rights guaranteed to them by
law.

The question of the agreement of this Court with the majo-
rity opinion in the Wisconsin case 1is not involved in this opinion.
Article 6 of the Constitution of the United States, among other
things, provides as follows:

""his Constitution, and the Laws of the United

States which shall be made in Pursuance thereof;

* % * ghall be the supreme Law of the Land; and

the Judges in every State shall be bound thereby,

any Thing in the Constitution or Laws of any State

to the Contrary notwithstanding."

When a law, enacted by Congress, 1s construed and interpre-
ted by the Supreme Court of the United States, that interpretailoon
and construction becomes a part of the supreme law of the land, and
an opinion by that tribunal upon the questions at issue 1is absolutely
binding upon this Court, whatever may be the personal predilectilons
of the Justices.

It 18 not the duty of the Federal Courts alone, but of all
State Courts, to respect and be bound by the decisions of the Supreme
Court of the United States. No good purpose can be served by inferior
Federal Courts or Supreme Courts of the various states, or of any
other courts, dissenting from the opinions of the Supreme Court of
the United States in respect to Federal questions.

Unbridled, unauthorized, or irresponsible criticism of the
highest Court of the Nation, and the opinions of such Court by State
Supreme Courts, or other inferiop courts, has a tendency to destroy
the confidence of the people in the Court. Courts exist primarily
for the protection of the people, our institutions and form of govern-
ment. The Court may restrain other departments from President to
Constable (the case of Executive Seizure of the steel mills being an
outstanding example) from usurpation of power. Neither men, nor or-

ganizations, under our form of government, are immune from the res-




training power of the courts.

Orderly government requires respect for and confidence in
constituted authority. Unauthorized criticism of, disrespect for and
dissents from the opinions of the highest court in the land by in-
ferior courts will eventually destroy all confidence in that Court,

resulting in contempt for the Nation's highest tribunal by whose

opinions "the Judges in every State shall be bound."

Our form of government requires finality. There must be
some tribunal from whose decisions there is no appeal. The Supreme
Court of the United States is that tribunal. Should confidence in
that tribunal be so undermined, or destroyed, that its opinilons were
not respected or binding upon anyone, government itself, as we know
it today, would cease to exist and in 1ts place we would have turmoil,
confusion, anarchy or a dictatorship.

Every officer, whether in the executive, the legislative, or
the judicial branch of our government, is required to take an oath
that he will "support, protect and defend the Constitution and laws
of the United States * * *"; and in accordance with Article 6 of the
Constitution of the United States, "the Judges in every State shall be
bound thereby, any Thing in the Constitutlon or Laws of any State to
the Contrary notwithstanding." So it is, that until the law 1s modi-
fied or changed by Congress, or the opinion with reference thereto
is modifled, changed or receded from by the Supreme Court of the
United States, this Court and every other court, is bound to give
full effect to the law as construed in the opinion, for it 1s the
supreme law of the Land.

Affirmed.

ROBERTS, C.J., TERRELL, THOMAS, SEBRING, HOBSON, and DREW, JJ.,
CONCUR.,




May 14, 1953

Dear Mr. Chief Justice:
I want to thank you for your letter of the é6th, enclosing
a copy of an opinion of your court, filed May 5, 1953, in the cases

of Henderson v. The State of Florida, ex rel. L.ee, and Henderson

v. The State of Florida, ex rel. Frazier.

I read the opinion with interest. The position of the Attor-
ney General and the court's response were very interesting.
With kind regards,

Sincerely,

(Signed) Pred M. Vinson

Honorable B. K. Roberts,
Chief Justice,

Supreme Court,

State of F'lorida,
Tallahassee, Florida.



STATE OF FLORIDA
TALLAHASSEE

B. K. ROBERTS
CHIEF JUSTICE
SUPREME COURT

16 June 1953

The Chief Justice CONFIDENTIA
The Supreme Court Associate J
Washington 13, D. C.

L, except as to
ustices.

My dear Mr. Chief Justice:

It was with distress that I read in the news-
paper this morning that Mr. Justice Clark had been
"invited" to appear before a subcommittee of the
Judiclary Committee of the U. S. House of Representa-
tives to testify concerning certain unspecified matters
which took place during his term of office as Attorney
General of the United States.

In times like these, any man may pardonably
think in personal terms and reach a decision on that
basis; yet so great i1s the principle involved here that
I am hopeful that Mr. Justice Clark will review the
matter 1n i1ts public as well as private aspects. The
implications here are to me so grave and so historic
in nature that I am taking the liberty, as a member
of another court, of expressing to you my unsolicited
views.

I am greatly disturbed at the growing trend
toward the establishment of a police state in this
country--bullt around congressional committees rather
than a dictator as in other countries. These committees
have, 1n my opinion, completely ignored the constitutional
limitations upon the exercise of their investigative
powers and have arrogated unto themselves unbridled
discretion in a campaign of character assassination which
would do justice to the Nazi propaganda chief,

The Kefauver-0'Conor Committee became so
brazen that it attempted to make the head of a sSovereign
state subservient to its process. The CGovernor returned
thelr subpoena with a broad denunciation of the attempted
exercise of power. A copy of his letter and brief is
enclosed
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is, therefore, my fervent hope that Mr.
rk will decline the invitation and will
effort of the subcommittee to bring
In my opinion, he has an opportunity--
.y--to protect and preserve the independence
judicial branch of our government against this
encroachment. I pray that he will do so.
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24| etter of
Honombie Puﬂer Warren

Governor of Florida

Returning
Subpoena to the United
States Senate Special Com-
mittee on Organized Crime
in Interstate Commerce

and Asserting the

Independent Sovereignty
ol the State of Flonida




GOVERNOR FurLLER WARREN
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]' [, n June 22, 1951, the Chairman of
J the United States Senate Special
Committee on Organized Crime in
Interstate Commerce issued a subpoena
commanding Fuller Warren, the Governor

of Florida, to appear in Washington, D. C.,
on July 9, 1951.

Governor Warren, having previously
answered all questions propounded by the
committee in a telegraphic communica-
tion, returned the subpoena, asserting

the sovereignty of the State of Florida.

The Governor’s letter of transmittal with

his memorandum legal opinion follow.
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STATE OF FLORIDA
EXECUTIVE DEPARTMENT

TALLAHASSEE

FULLER WARREN
GOVERNOR

July 2, 1951
HonorasLE Hersert R. O’CoNog,
United States Senator,
Chairman, Special Committee on Organized
Crime in Interstate Commerce
Washington, D. C.

SIR:

I have been served with a subpoena issued by you as
Chairman of the Senate Committee under Senate Reso-
lution 202 commanding me to be and appear in Wash-
ington, D. C., on July 9, A. D. 1951, to testify before
your committee. I have accepted service of this subpoena
but return the same herewith to you because, in my
opinion, neither you nor the Senate Committee has the
power to compel me to obey its commands.

The fact that the subpoena is addressed to me indi-
vidually rather than as Governor of Florida in no way
alters my decision in the matter. In fact, there is no dis-
tinction if measured by the result to be accomplished.
A subpoena which seeks to compel my appearance be-
fore your committee in Washington as an individual,
nonetheless seeks to compel the appearance of the
Governor of the State, who is vested with specific duties
and responsibilities to the people under the Constitution.
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Since I learned of your action in issuing the subpoena,
I have given careful and serious consideration to the
position I should take in response thereto. Realizing that
there was no direct precedent to guide me and conscious
of the transcendent importance of the constitutional
precedent that would be established by my decision and
action in response to the subpoena, I have devoted sev-
eral days of study to the constitutional questions involved
and have attempted to arrive at my decision with no
other thought than to perform my duty and direct my
actions in strict and full accord with the letter and spirit
of the Constitution of Florida and of the United States.

Under the Constitution of Florida the Governor is the
supreme executive officer of the state. It would not be
possible to detail the multitude of duties imposed on
him, but among them is that of commander in chief of
the state militia when not called into the service of the
nation. He directs all executive business of the state; he
is the directing head of all executive departments of the
state government and may 1'equire information from them
as to the status of their departments at any time; he is
required to see that the laws of the state are faithfully
executed; he may call the legislature into extraordinary
session when the circumstances require; he is required
to communicate to each regular session of the legislature
the condition of the state and recommend the passage
of such measures as he may deem expedient; he may
suspend all officers not subject to impeachment; he is
answerable to the people for failure to perform his duties
only by way of impeachment.

The performance of these duties and the discharge of
these responsibilities require that I be available at all
times to perform such duties as may devolve upon me

2



and free to take such action in the discharge of my re-
sponsibilities as my judgment dictates. To admit the
power of your committee to summon me from the State
of Florida at such time as it elects and for such period
of time as it decides is proper is to admit that the com-
mittee has the power to remove me from this state, de-
prive me of freedom of action in the performance of my
duties and restrain me from the discharge of my respon-
sibilities as chief executive of a sovereign state and
establish a precedent for such action on the part of con-
gressional committees in the future. Such an encroach-
ment might well mark the beginning of the end of the
dual system of sovereignty, federal and state, under
which this nation was established; and, when the sov-
ereign power of the state is fully usurped by the federal
government, there would be an end to our representative
form of government; there would be no need for United
States Senators and Representatives to represent the
people of a puppet state; and once-sovereign states would
be reduced to helpless dependencies of the Federal
government.

Moreover, if I, as the chief executive of this state, am
amenable to your process, there would appear to be no
reason why the members of any state’s judicial system
could not be held accountable to your committee, or
some other congressional committee, for their judicial
decisions; and it would also appear that members of any
state legislature could likewise be brought by subpoena
before a congressional committee to explain their delib-
erations on pending or past legislation.

Confronted, therefore, with the ultimate consequences
of the full exercise of the power you seek to invoke and
being unable to reconcile such consequences with the
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vested sovereignty of Florida and the Constitution of
this state, which as Governor I am sworn to protect and
defend, I have no alternative but to deny that you possess
the power you seek to exercise.

As heretofore indicated, I am fully conscious of the
system of dual sovereignty which is the unique feature
and the fundamental basis of our federal union, and I
have given full and careful consideration to the provi-
sions of the Constitution of the United States that may
be applicable to the action of your committee in seeking
to compel my appearance before it. The Constitution of
the United States, which as Governor of the State of
Florida I am also sworn to protect and defend, guarantees
to each state a republican form of government, which is
that form of government which provides that the people
shall be governed by officials of their own choice, and
by three separate and distinct branches.

The Constitution of the United States further provides
that the powers not delegated to the United States by
such Constitution nor prohibited by it to the states are
reserved to the states, respectively, or to the people. I
have a firm and fixed opinion that your action seeking
to compel my attendance upon your committee usurps
powers reserved to the states and is an affront to the
dignity, the sovereignty and the independence of the
people of this state.

In addition to the constitutional questions involved,
I am further impelled to my decision by consideration
of matters of public policy. Under our system of dual
sovereignty of the state and of the United States, it ap-
pears to me unseemly for the officials of one sovereignty
to exercise any power in such way as to hinder and
interfere with the exercise of the sovereign powers of the
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other. Such exercise of power would destroy the balance
of equal sovereignty, prevent cooperation in attainment
of common objectives, and undermine the spirit of unity
which has and should pervade the Federal Union.

Previously I received notice through the press that I
was invited to appear before your committee in Miami
to testify concerning six questions. Although these ques-
tions were not directed to me through any channel or in
a manner befitting the office I hold, I replied to them
by direct telegram to you; but in order that they may be
made a part of the official records of your committee, I
now re-state the subjects on which you desired informa-
tion from me and furnish you the same answers I pre-
viously furnished you by telegram.

Your Subject #1. Any knowledge of large con-
tributions made to his 1948 campaign for Governor
and whether any of these sums were to his knowl-
edge received from gambling interests or gangster
syndicates.

My Answer. 1 have no knowledge that any con-
tributions to my campaign for Governor'were re-
ceived from gambling interests or gangster syndi-
cates, and I know of no one who has any such
knowledge.

Your Subject #2. Whether commitments were
made to those making these substantial contribu-
tions regarding tolerance of gamb]ing operations.

My Answer. No commitments were made by me
to anyone about anything, and specifically no com-
mitments were made regarding tolerance of gambl-
ing operations.
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Your Subject #3. Whether steps were taken
after the election to carry out any such commitments.

My Answer. No such commitments were made,
therefore, no steps were made to carry them out.

Your Subject #4. Whether arrangements were
made after the election to permit and control activi-
ties of the bookie race wire service coming into
Florida.

My Answer. No arrangements were made at any
time to permit and control activities of the bookie
race wire service coming into Florida.

Your Subject #5. Whether the Governor had
any information regarding the relationship between
the operation of rackets with an interstate aspect
and the conduct of Florida law enforcement officials
subject to the Governor's constitutional powers.

My Answer. 1 have no “information regarding
the relationship between the operation of rackets
with an interstate aspect and the conduct of Florida
law enforcement officers subject to the Governor's
constitutional powers.”

Your Subject #6. What knowledge the Governor
may have as to the penetration of Chicago, New
York and other out-of-state gangsters into legitimate
businesses in Florida.

My Answer. 1 have no knowledge of the pene-
tration of any out-of-state gangsters, or local gang-
sters, into any legitimate businesses in Florida.

The above answers I deem sufficient; and a memo-
randum of law is attached to support my views, herein-
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above expressed, respecting the recognition which your
committee should accord to the sovereignty of my state.

Because of these considerations, and with due defer-
ence to you and your committee and its lofty purpose, as
claimed by the committee, your subpoena is returned
herewith and you are respectfully advised that I will
not be present in Washington on July 9, A. D. 1951, or
on any other date during my term as Governor of the
State of Florida to testify before you or your committee.
I think state sovereignty as conceived by the founders
of our government is something more than a fading mem-
ory to rest in the nation’s archives. It has a vital place
in our scheme of government, and I took an oath to

defend it.

Respectfully,

Jwé&v Bulaini s

Governor of Florida




STATE OF FLORIDA
EXECUTIVE DEPARTMENT

TALLAHASSEE

FULLER WARREN
GOVERNOR

STATEMENT OF FACT AND QUESTIONS OF LAW

A committee of the Senate of the United States issued subpoena
to Fuller Warren, Governor of the State of Florida, commanding
him to appear and testify before such committee in Washington,
D. C, on July 9, A. D. 1951.

Two questions of law are thus presented:

(1) Has a congressional committee the power to compel the
Governor of a sovereign state to appear before it to testify?

(2) Even if the congressional committee has the power to
compel the Governor of a sovereign state to appear before it to
testify, should such committee, as a matter of public policy,
exercise such power?

AUTHORITIES AND CONCLUSIONS
1. Constitutional Provisions.
Several provisions of the Constitution of the State of Florida
and of the Constitution of the United States appear to be ap-
plicable to the questions involved.

CONSTITUTION OF THE STATE OF FLORIDA
Article IV

Section 1. Governor, Chief Executive.—The Supreme
Executive power of the State shall be vested in a Chief
Magistrate, who shall be styled the Governor of Florida.

Section 4. Commander-in-chief of Militia.—The Gover-
nor shall be commander-in-chief of the military forces of
the State, except when they shall be called into service of
the United States.
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Section 5. Duties of Governor.—The Governor shall trans-
act all Executive business with the officers of the Govern-
ment, civil and military, and may require information in
writing from the administrative officers of the Executive De-
partment upon any subject relating to the duties of their
respective offices.

Section 6. Execution of Laws.—The Governor shall take
care that the laws be faithfully executed.

Section 8. Convening Legislature in Extra Session.—The
Governor may, on extraordinary occasions, convene the Leg-
islature by proclamation, and shall in his proclamation state
the purpose for which it is to be convened, and the Legis-
lature when organized shall transact no legislative business
other than that for which it is especially convened, or such
other legislative business as the Governor may call to its
attention while in session, except by a two-thirds vote of
each House.

Section 9. Governor’s Message to Legislature.—The Gov-
ernor shall communicate by message to the Legislature at
each regular session information concerning the condition
of the State, and recommend such measures as he may deem
expedient.

Section 15. Removal or Suspension of Officers.—All offi-
cers that shall have been appointed or elected, and that are
not liable to impeachment, may be suspended from office by
the Governor for malfeasance, or misfeasance, or neglect of
duty in office, for the commission of any felony, or for
drunkenness or incompetency, and the cause of suspension
shall be communicated to the officer suspended and to the
Senate at its next session. And the Governor, by and
with the consent of the Senate, may remove any officer, not
liable to impeachment, for any cause above named. Every
suspension shall continue until the adjournment of the next
session of the Senate, unless the officer suspended shall,
upon the recommendation of the Governor, be removed;
but the Governor may reinstate the officer so suspended
upon satisfactory evidence that the charge or charges against
him are untrue. If the Senate shall refuse to remove, or fail
to take action before its adjournment, the officer suspended
shall resume the duties of the office. The Governor shall
have power to fill by appointment any office, the incumbent
of which has been suspended. * * * #
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Constitution of the United States

Article IV, Section 4: The United States shall guarantee
to every state in this Union, a Republican Form of Govern-
ment, and shall protect each of them against invasion; -and
on application of the Legislature, or of the Executive (when
the Legislature can not be convened) against domestic
violence.

Amendment X: The powers not delegated to the United
States by the Constitution, nor prohibited by it to the states,
are reserved to the states respectively, or to the people.

2. The fact that the subpoena is directed to Fuller
Warren as an individual and not as Governor of
Florida has no legal significance.

The fact that the subpoena is directed to Fuller Warren as an
individual, and not to him in his capacity as Governor of the
State of Florida, has no significance in the determination of these
questions.

Fuller Warren is the individual who occupies the office of
Governor of the State of Florida. If he is compelled to appear
in Washington, D. C. before the committee, the Governor of the
State of Florida is the individual who appears. Fuller Warren
cannot, as an individual, respond to the subpoena and appear
before the committee in Washington and as Governor of the State
of Florida, remain free and unrestrained to perform the duties
and functions of the office of Governor of the State of Florida.

It is significant that in the case of Thompson vs. German
Valley R. R. Company, 22 N. J. Eq. 111, a subpoena had been
served on the Governor of New Jersey commanding him, by his
individual name, to appear and testify. Despite the fact that the
Governor was subpoenaed as an individual rather than in his
official capacity the court decided the case on the basis of the
effect that the subpoena would have upon the discharge by the
Governor of his official duties.

If Fuller Warren, the individual, is compelled to absent him-
self from the State of Florida in response to the subpoena, the
Governor of the State of Florida is not available in the State o
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perform the duties which may devolve upon him, nor is the
Governor of the State of Florida free to discharge his responsi-
bilities to the State and to its people.

The legal effect of compelling Fuller Warren as an individual
and compelling Fuller Warren as Governor of the State of Florida
to appear before the committee in Washington, D. C. is identical.

3. The Committee Had the Power to
Issue the Subpoena.

There seems to be no doubt that the committee has the power
to issue a subpoena to Governor Warren. Congressional com-
mittees, when acting within the scope of their authority to in-
vestigate in those fields in which Congress may legislate, may
subpoena such witnesses as the committee decides would be
helpful in the matters under consideration and this power of a
committee is comparable to the power of the courts to subpoena
a witness.

This power seems to extend to officers of the United States and
of the states.

In
Aaron Burr’s Trial

Robertson’s Reports I, 121, 127, 136, 181, 255 motion was made
to the court for subpoena directed to Thomas Jefferson indi-
vidually, and as President of the United States, to be and appear
before the court and bring a certain letter in his possession. In
ruling upon the motion Chief Justice John Marshall said:

“In point of fact, it cannot be doubted that the people of
England have the same interest in the service of the execu-
tive government—that is, of the cabinet council—that the
American people have in the service of the Executive of the
United States, and that their duties are as arduous and as
unremitting; yet it has never been alleged that a subpoena
might not be directed to them. It cannot be denied that to
issue a subpoena to a person filling the exalted station of the
Chief Magistrate is a duty which could be dispensed with
more cheerfully than it would be performed; but, if it be a
duty, the Court can have no choice in the case. If then, as
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is admitted by the counsel for the United States, a subpoena
may issue to the President, the accused is entitled to it of
course; and, whatever difference may exist with respect to
the power to compel the same obedience to the process as
if it had been directed to a private citizen, there exists no
difference with respect to the right to obtain it.”

In other cases we find that subpoenas have been issued by
courts to Governors of States, the courts adopting the theory
that the court has the power to issue the subpoena but that the
Governor is the sole judge of what response he will make to it
and that there is a difference in the power of the court to compel
the attendance of a citizen and the power of the court to compel
the attendance of the Chief Executive of a sovereign State.

Thompson v. The German Valley Railroad Co.
22 N. J. Eq. 111

In Re: Hartranft’s Appeal
85 Pa. 433
27 Am. Rep. 667

4. The Governor of a State is the Sole Judge of What
Response he will Make to a Subpoena.

5. A Congressional Committee has no Power to Compel
the Governor of a State to Appear Before it.

6. Even if the Committee Possesses the Power to Compel
the Governor of a State to Appear Before it, the exer-
cise of Such Power Would be Contrary to Public
Policy.

It seems to be well settled that the Chief Executive of a
sovereign State is the sole judge of what response he will make
to a subpoena and that neither the courts nor the legislative
branch of the Government have any authority to review the
decision of the Chief Executive as to his duties in response to
the subpoena.

In Aaron Burr’s Trial, supra, President Jefferson refused to
appear before the Court in response to a subpoena, stating as

his grounds for refusal:
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“To comply with such calls would leave the nation with-
out an executive branch, whose agency nevertheless is under-
stood to be so constantly necessary that it is the sole branch
which the Constitution requires to be always in function. It
could not, then, intend that it should be withdrawn from its
station by any coordinate authority.” (Emphasis supplied.)

Chief Justice Marshall recognized the validity of the reasoning
of President Jefferson and no attempt was made to compel any
further response by the President, the learned Chief Justice

o
o

Savin
“In no case of this kind would the court be required to
proceed against the president as against an ordinary indi-
vidual. The objections to such a course are so strong and
obvious that all must acknowledge them. * * * * In this case,
however, the president has assigned no reason whatever for
withholding the paper called for. The propriety of withhold-
ing it must be decided by himself, not by another for him.
Of the weight of the reasons for and against producing it he
himself is the judge.” (Emphasis supplied )

In Hartranft's Appeal, supra, the governor refused to obey
the subpoena and gave as his reason, among others, that he
thought his duties required him not to appear or produce the
paper required or to submit his official acts, as Governor, to the

scrutiny of any court.

In recognizing that the Governor was the sole judge of what

his duty was in response to the subpoena, the Court said:

“The same reasoning which brings us to the conclusion that
the governor is the absolute judge of what official com-
munications to himself or his department may or may not
be revealed, in like manner, leads us to conclude that he
must be the sole judge, not only of what his official duties
are, but also of the time when they should be attended to.
The governor, disavowing any disrespect to the court or its
process, has answered that, in consequence of his constant
communication with the State forces, now in the field, in
the disorderly and riotous districts, his time is fully occupied
in the discharge of the duties of his office, and that to leave
his post would endanger the interests of the public service.
This brings us face to face with the question, whether the
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executive, or the courts for him, are to determine the charac-
ter of his official duties and the order in which they may be
performed. For instance, is obedience to a subpoena one of
his duties, and if so, shall he discharge that duty in prefer-
ence to that which rests upon him as commander-in-chief?
The answer to this question is easy; for if the courts can, in
any one instance or at any one time, control or direct the
executive in the performance of his duties, they may do so
in every instance and at all times. We need not waste time
in the attempt to prove that this proposition is not allowable;
that the governor cannot thus be placed under the guardian-
ship and tutelage of the courts. To the people, under the
methods prescribed by law, not to the courts, is he answer-
able for his doings or misdoings. It is his duty, from time to
time, ‘to give to the general assembly information of the
state of the Commonwealth,” but it is not his duty to render
such an account to the grand jury of Allegheny or any other
county. Whilst, therefore, the motives of the Court of
Quarter Sessions in granting the process before us, are not
to be lightly impugned, yet we have no doubt it exceeded
its jurisdiction in attempting to interfere with the executive
prerogative.” (Emphasis supplied )

In the Thompson case, supra, the Governor refused to respond
to a subpoena and in ruling upon the question of whether or not

the Court could compel his attendance upon it, the Court said:

“Such order ought not to be made against the executive of
the State, because it might bring the executive in conflict
with the judiciary. If the executive thinks he ought to testity,
in compliance with the opinion of the court, he will do so
without order; if he thinks it to be his official duty, in pro-
tecting the rights and dignity of his office, he will not com-
ply, even if directed by an order. And, in his case, the court
would hardly entertain proceedings to compel him by ad-
judging him in contempt. It will be presumed the chief
magistrate intends no contempt, but that his action is in
accordance with his official duty.” (Emphasis supplied )

A Comprehensive annotation on this subject is to be found in
9 A.L.R. 1099, et seq.

wherein the above and other cases are fully discussed and which
recognizes the principle that the Chief Executive of a State of
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the United States is the sole and final judge of what response, if
any, he will make to process of another department of the gov-

ernment.

The above authorities are in full accord with the letter and
spirit of the supreme law of the land.

It is a fundamental principle of our system of government,
based as it is upon the dual sovereignty of the states and of the
United States, that neither possesses a power that can prevent
the full free exercise of the sovereign powers of the other.

This principle is ably expressed in the Article on “Constitutional

3}

Law
11 Am. Jur. 870

wherein it is said:

“Among the matters which are implied in the Federal Con-
stitution, although not expressed therein, is that the National
Government may not, in the exercise of its powers, prevent
a state from discharging its ordinary functions of govern-
ment. This corresponds to the prohibition that no state can
interfere with the free and unembarrassed exercise by the
Federal Government of all powers conferred upon it. In
other words, the two governments, national and state, are
each to exercise its powers so as not to interfere with the
free and full exercise of the powers of the other. Therefore,
whenever the Federal power is exerted within what would
otherwise be the domain of state power, the justification of
the exercise of the Federal power must clearly appear.”

The Supreme Court of the United States gave full effect to
this principle in the case of
South Carolina vs. United States
ULS: _
50 L.Ed. 261

wherein the Court said:

“In other words, the two governments—national and state—
are each to exercise their powers so as not to interfere with
the free and full exercise by the other of its powers. This
proposition, so far as the nation is concerned, was affirmed
at an early day in the great case of M’Culloch v. Maryland,
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4 Wheat. 316, 4 L.Ed. 579, in which it was held that the
state had no power to pass a law imposing a tax upon the
operations of a national bank. The case is familiar and needs
not to be quoted from. No answer has ever been made to
the argument of Mr. Chief Justice Marshall, and the propo-
sitions there laid down have become fundamental in our
constitutional jurisprudence.”
- SUE - S - S - BRE - TR -
In Texas v. White, 7 Wall, 700, 725, 19 L. Ed. 227, 237, Mr.
Chief ]ustice Chase, speaking for the Court, declared:
“‘Not only, therefore, can there be no loss of separate and
mdepcndenz‘ autonomy to the states, z‘hruurfh their union
under the Constitution, but it may be not unreaSOﬂably said
that the preservation of the states, and the maintenance of
their governments, are as much within the design and care
of the Constitution as the preservation of the Union and the
maintenance of the national government. The Constitution,
in all its provisions, looks to an indestructible Union, com-
posed of indestructible states.”” (Emphasis supplied)
In the case of
Marbury vs. Madison
1 Cranch 137
2 L. Ed. 60
the Supreme Court of the United States said:

“By the Constitution of the United States, the President is
invested with certain important political powers, in the exer-
cise of which he is to use his own discretion, and is account-
able only to his country in his political character and to his
own conscience.” (Emphasis supplied)

The conclusion is inescapable that under our dual system of
government, the State of Florida, as one of the forty-eight
sovereign states of the union, is supreme in its sphere of action
and the Federal Government is supreme in its sphere of action.

The Governor of the State is accountable only to the sovereign
people of the State of Florida. Even the highest State Court
cannot control his discretion or compel him to respond to a sub-
poena to give evidence of things which he may know as Gover-
nor, or which l'i(‘rfals‘ to his duties as Governor. No committee
of the Congress of the United States, nor the Congress itself,
has the power to compel the Governor of a sovereign state to
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answer a subpoena and go to Washington, D. C. to testify con-
cerning matters within his knowledge as Governor.

To recognize the power of a congressional committee to com-
pel the Governor of a sovereign State to leave his State and ap-
pear before such committee in the nation’s capital, is to recognize
the power of such committee at any moment it may elect, to
determine whether or not the Governor shall perform the duties
of his office.

To recognize such power in a congressional committee is to
admit that the Congress of the United States could compel the
attendance of a Governor of a sovereign State upon it for such
period of time as to paralyze the administration of the affairs of
such State and to admit that by the exercise of such power, the
Congress could concurrently paralyze the administration of the
affairs of all the states of the American Union. The recognition
of such power is to destroy the basis of our federal or republican
system of government and to utterly destroy the concept of a
government of checks and balances which is inherent in our
Federal Constitution, the decisions of our courts and the tra-
ditions of our people.

The recognition of such power in Congress is to admit that
the power lies in one department of the Federal Government to
utterly destroy the entire concept of dual sovereignty which is
the unique feature and the fundamental basis of this indestructi-
ble Union of indestructible States.

The Constitution of the United States preserves the rights of
the sovereign states to the same degree and to the same extent
that it establishes the sovereign powers of the United States.

Based on these authorities and principles, it conclusively ap-
pears that the Governor of Florida cannot be compelled to appear
before the congressional committee which has issued its subpoena
commanding him to appear before it.

Respectfully submitted,

L

Member of the Bar of the Supreme
Court of the United States and of the
Supreme Court of the State of Florida
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June 23, 1953

Honorable B. K. Roberts,
Chief Justice,
Supreme Court,
Tallahassee, Florida.
Dear Mr. Chief Justice:
I want to express appreciation for your writing me under
date of June 16th enclosing a brochure relative to the subpoena
power. I thank you very much for it.

With kind regards,

Sincerely,

FMV:McH



March 5, 1951

Dear Judge Russell:

I have your letter of February 26th, and am glad to know
that you are back on the job. All of us were unhappy at the illness
which incapacitated you and prevented your attendance at the confer-
ences.

We had a very good conference of each committee on which you
were to have represented the Fifth Circuit. While the library funds
matter is of real interest to your Circuit, the Committee on Venue
and Jurisdiction considered some very important phases of the sub-
ject matter entrusted to'it. I feel certain that you will have further
opportunity to give the benefit of your experience and judgment to
its considerations. »

1 hope that by this time you have fully recovered. I look
forward with pleasure to being with you in the future.

With kind regards,
Sincerely,

(Sigred) Freg U, Vinson

Honorable Robert L.. Russell,

United States Circuit Judge,

United States Court of Appeals
for the Fifth Circuit,

New Orleans 12, Louisiana,

FMV:McH



ROBERT L. RUSSELL
UNITED STATES CIRCUIT JUDGE
NEW ORLEANS 12, LA.

February 26, 1951

Deam M

&) i

I was disappointed and chagrined that an acute

illness whi
my meeting with the

ference which I had Washington

fifespeicailiy:

February

<

see you and the other

members of the Committees at that time. I shall

pleasantly anticipate, however, some similar op-

portunity in the future.

WA 41 sy o - T
With high esteem, I am

Sincerely yours,

Fred M, Vinson,
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