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‘[%NITED STATES DISTRICT COURT

EASTERN DISTRICT OF KENTUCKY
PIKEVILLE

COURT!'S INSTRUCTIONS TO THE JURY:

THE JURY IS INSTRUCTED THAT THIS IS A CIVIL ACTION. IN
SAME A JURY ORDINARILY IS NOT PERMITTED TO HEAR EVIDENCE REGARDING
THE CHARACTER AND REPUTATION OF A WITNESS. THIS RULE, HOWEVER,
IS SUBJECT TO CERTAIN EXCEPTIONS AND LIMITATIONS. WHEN A PARTY
CHOOSES TO TESTIFY, HIS CREDIBILITY IS SUBJECT TO THE SAME CONSIDERATION
AS ANY OTHER WITNESS. WHERE THE CHARACTER OF A WITNESS FOR
TRUTHFULNESS HAS BEEN OTHERWISE ATTACKED THEN EVIDENCE OF
THE WITNESS'S CHARACTER FOR TRUTHFULNESS MAY BE HEARD BY THE

JURY TO ASSIST IT IN DECIDING THE CREDIBILITY OF SUCH WITNESS.

BY REASON OF THE EVIDENCE, THE CREDIBILITY OF THE PLAINTIFF
AND WITNESS, JOE D. WEDDINGTON, IS IN ISSUE; THEREFORE, THE JURY

WAS PERMITTED TO HEAR THIS CHARACTER EVIDENCE.

IR BRI RS SR RSTE ER: [NSTRUCTED THAT THIS EVIDENCE WAS

NOT ADMITTED TO PROVE AN ACT OR A FAILURE TO ACT BUT FOR THE
LIMITED PURPOSE OF ASSISTING THE JURY IN DECIDING THE ISSUE OF
CREDIBILITY, OF THE WITNESS, IF IN THE DISCRETION OF THE JURY IT

DOES SO ASSIST.
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THE JURY IS INSTRUCTED THAT THE CASE OF UNITED STATES

VERSUS CLIFFORD BEVINS IS NO LONGER BEFORE THE JURY.

THE JURY IS GIVEN THIS ADMONITION BECAUSE IT WILL NOT

HEAR ANY FINAL STATEMENT ON BEHALF OF CLIFFORD BEVINS.

A MORE IN DEPTH STATEMENT IS CONTAINED IN THE COURT'S

INSTRUCTION WHICH WILL BE GIVEN TO THE JURY UPON THE CONCLUSION

OF THE FINAL STATEMENT OF THE CASE OF THE PARTIES.
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| Assigrment dated 3/8/78 - Royal Coal

| Stratford Coal Corp. - daily

’Opf srating Contr *t - 1/19/79
Bill of Sale - 1/19 ,79
| Security Agreement - Th@ Bank Josephme

| Continuing Guaranty Agreement — Biltmore Coal - 12/30/77

| Credit

. —'4 l( 77/,‘)
{IBIT Af\b \ lTl\FSS LIST

[oistrict count
G fOrd O, (FevAE .D. K.Y. - Pikeville
LT i R T

Civil No.

L DATE (&

AT PSS

CRIPTION OF EXHIBITS® A
ure card - The Bank Jd’s’éph’iﬁéf"fcdf';::'*
] — Biltmore Coal Corp.
ments - Bank Josephine — Account.
7 _— Biltmore Coal Corp. — 4/78 - 7/78
. - Daily Bank Reconciliation =

P_sz,cnn:lt datpc 1/17/78 - Bi ltm)re Coal

Guaranty Agreement - BlltTTD l - 1/18/78

ssignment dated 5/17/78 — Biltmore Coal

- Biltmore Coal - 5/’8

atford Coal

~1 Coal - signed 3/17/78
Fe to Joe Weddington
dated 12/14/78 (0 S
Stratford Coal Corp. - daily bank reconciliation -

Henses)

Royal Coal Corp. - daily bank reconciliation - (E:q) :es)

Royal Coal Corp. - daily bank reconciliation - (rayroll)

Assignment of Rights and Coveyance of Interest - 1/19/79

Acct., # :,
Loan record - The Bank Josephine - shows payment of TR
by Joe Weddington - 12/14/78 \

v1th the case file Of NOt availabie becatse of size =

it //‘*’\ ; 7 rd;‘? | (op s L 2 Ty,




JoQ D. wadd ngton vs.

U.!

NXHF _>A1 CF‘N‘V

PRESIDING JU

PLF TD"F
NO. | NO

o |B |

R LT e l_‘li_
lw)

Charles I Balrd

y ex

77¢

v

| clifford G.
| clifford G.

| Form 4340 -
| clifford G.

Transcript of Acocount - Blltnore Coal Corp
| Transcript of Acocount - Royal Coal Corp.

f Transcript of Account - St ratLord Coal Corp.

ibit n

L.v

|Form 941 - Biltmore Coal Corp. - Quarter ending 6/30/78
AIForm 941 - Biltmore Coal CorD
_| Form 941 - Biltmore Coal Corp. -

| Form 941 - Royal Coal Corp. -

| Form 941 - Stratforc COal Cor”

| Royal Coal Corp.

| #60-2395-9-00 Biltimore Coal - 3/78 - 12[78

Ign’ ;in//dLOtF{ \/Q\J

EXHIBIT AND WITNESS LIST

DISTRICT COURT

1D Plkev111e

D\_)\,KE1 NUM B[R

Civil No. 82-244

TRIAL DATE(S)

S. Clifford G. BeJlns

J(l{r[lffvl

'S ATTORNEY

Michael J. Kearns

‘Bevians, - ProjSe it i

COURT REPORTER ~|cCOURTROOM DEPUTY

DESCRIPTION OF EXHIBITS* AND WITNESSES

- Quarter ending 9/30/78

Quarter ending 12/31/78

- Qua;ter endlng 12/ 31/78

Form 941 - Royal Coal Corp. - Qhartcv end_ng 3/31/79

Quarter endlnc 12/31/78

tratford Coal Corp. - Quarter ending 3/31/79

‘Fovnx941 B o

L TR

;rorn 4340 - Certif icate of Assessments and P: Payments
| Joe D. Weddington (Biltmore Coal Corp.)

’rorm 4340 - Certificate of Assessments and Payments
| Joe D. Weddington (Royal Coal Corp.)

| Form 4340 - Certificate of Assessments and Paynents =
| Joe D, Weddington (Stratford Coal Corp.)

Form 4340 - Certificate of Assessments and Payments —
Bevins (Biltmore Coal Corp.)
Certificate of Assessments and Payments —
Bevins (Royal Coal Gorp.) = = ==
Certificate of Assessments and Payments -
Bevins (Stratford Coal Corp.)

Form 4340 -

Form 4180 - Report of Interv1ew = Joe D. Weodlngton

Biltmore Coal - listing of a

L listi_ng of

1ng of acoounts payable = 1/19/79

Stratford Coal Corp. - l

"Recap of acoounts payable & payroll taxes" - 1/19/79

)a&qumﬂuﬂ>&mﬂ—FthNmnmmlBak-—Adt
#60-2395-9-01 (Biltmore Coal Corp.)
Bank statements - First National Bank — Acct
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_EXHIBIT AN NITNESS LIST

w BTG lcobRTEaS CEmD I SERICE
JOE WEDDINGTON vs. UNITED STATES OF LMLPICA fPénthVatIhx@Ulle
PLAINTIFF'S ATTORNEY " |DEFENDANT'S ATTORNEY S 3 T NUMBER i
Charles J. i | Michael J. Kearns
TRIAL DATE(S)

11-30-83

PRESIDING JUDGE SRS O OUF S REERGY S T 3 COURTROOM DEPUTY
Hon. Wix Unthank

DATE
OFFERED

]
|

DF DESCRIPTION OF EXHIBITS* AND WITNESSES

" 1Peoort of Interview w1th Clifford Bevins dated 7/30/79

Petter datea 8/“9/78 from Chervl Shepherd to Gerald
ughes

Form 941 - Blltmore dated 1/31//9 51gned by Clifford
“ev1ns

fraitc) ._‘..“L__H.__J

= i BT o S

Fnrm 941 - Biltmore undated signed by Clifford Bevins

Form 941 Biltmore oated 1/31/79 signed by Cllfford
AJCVJ_I" S < ot cain S . o A

vs)
tJ

| SR el o e P W ARG

d 6/18//7 between Joe D. edclnoton,
Josephine 7" = 3

(@]
(@]

i P

‘wortgage
an

|
ot

TAbDIS

‘and COﬁve}ance of ‘Interest

T~

jee
[OTI=
v 0

o) -__,,,;_.r:,A

L

St"hwerts Fror F;rst National Bank
g (First Commonwealth Bank) on Biltmore's |
ecking account
(6) books of carbon CODIQS of checks on Biltmore |
Cul)C;dtiOn and Stratford Coal Corporation
lent dated 11/21/78 between Stratford and
n Mining Co., l1nC.

ified copy of Ceurt Recerd in case'of The Bank

ysephine v. rord Energy, Actien Ne. 78-CI-674,
CArcu1t Court

Certified copy of Court Record in case of Biltmore

|coal Corporation v. Ford Energy, Action No. 78-CI-459
Floyd C1rcu1t Court 4

ccountant's_copy of corporate return Form 1120 For
ﬁw*tﬁnr@ Joal Cg§toratloh §8r 19 ?

Copy of corporate record book of Biltmore Coal Corporation,
including Articles of Incorporation, By-Laws, and Minutes

This is to certify that a true copy of the foregoing List

was this day duly mailed to Hon. David Y. Olinger, Assistant
United States Attorney, P. O. Box 1490, ILexington, KY 40591;

Mr. Michael J. Kearns, Trial Attorney, Tax Division, U.S.
Department of Justice, Washington, D.C. ~20530; and a copy

has been left with the clerk £ arty Defendant, *-
( ford Bevins. 10/27/83‘/4Z;Z¢u2

*Include a notation as to the location of any exhibit not held with the case file or not av E-\a!vl( ecause of size.

Page# of ___ Pages
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SR EXHIBIT A‘*é 'WITNESS LIST
el - T R e ——— fare = FAStOTN: DISCEICE
'O heﬂbupnv aL Plkevlllc

NTIFF's ATTORNEY ‘\DL‘ENDANT‘LVATTDF{N[YVV ~ |DOCKET NUMBER TR

WEDDINGTON VS, UNITED SThTLS OF AMERICA

82-244
TRIAL DATE(S)
11-30-83

DING JUDGE R OURT R RTE | TR ] % a0 |COURTROOMIDEPUTY G s
Wix thkan}

Michael J. Kearns

aird

DESCRIPTION OF EXHIBITS* AND WITNESSES

Proposed Assessment of 100 Percent Penalty

“stratford Coal Corporation USN23 9786

Dr0ﬂosed Assessment of lOO Percent Penalt}

Biltmore Coal Corporation n $84,404.07

e | e |

atement of 2 Duel iltmore Coal Corporat;o;l
, 404707 E T R e T

Royal Coal

dated February 2, 198A and one letter
ASitag) aeaid ‘IO@‘LAEAlRSQUlAKL DI i
denying his claims for refund

Form Q4} - Qtra*TOlG Coal Corporataon Gatec ¢/31/7Q
signed by Clifford Bevin

Report of Interview with Joe Weddlngton dcted 7/24/

|

!

|

\

l

1

l

|

| |
’ F 1 843 Royal Coal
|

|

l

|

|

*Include a2 notation as to the location of any exhibit not held with the case file or not ava \d le bec au_(f/(\ size.

L7

Page 1 of —_ Pages










£SS1GNED

DEFENDANTS

STATES OF ARMERICAZ

COUNTERCLAIM filed 7/30/82

VS:
CLIFFORD G. BEVINS (70/.47' &5
(3RD PTY COMPLT. fil 8/2/82)
: ISR
L"h iLL‘:i

DATE f’,sz/z

TOI D.

606/437-4026

Kearns .
Tax Division
of Justice
D e 20530
24 63146

¥Or TRIAL BY JURY AT PIKEVILLE JUDGE UNTHANK

NOVEMBER 30, 1983

MOTION, of plff to hold counterclaim of Clifford G, Bevins
in abeyance against Joe D. Weddington w/copy Floyd Circuit
Court record (Placed in sep. envelope).

SUPPLEMENTAL EXHIBIT LIST, of plff TENDERED 11/29/83

SUPPLEMENTAL WITNESS LIST of plff TENDERED 11/29/83

REQUESTED JURY INSTRUCTIONS of plff TENDERED 11/29/83,

MEMORANDUM OF LAW, of deft, re: definition of willfulness under
26 USC §6672 - TENDERED 11/29/83

MOTION, Eoy f, to enter judgment in favor of U.S. agains? clifford







WITNESS LIST OF THE DEFENDANT, CLIFFORD G. BEVINS
AS GIVEN IN COURT ON 11/8/83
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HAVE ANY EXHIBITS.
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could not locate

harpels WOULD NOT TESTIFY A
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AGREEMENT ade 1te into this
ENERGY

(hereinafter S E @RSl

oration, being a

"CONTRACTOR"

services
contract miner
ctain coal from

rving in said

f' the mutual

exc
ment to mine,
methods
specifically
1HoNa Natural
ntal Protection, Division of Reclamation,

Strip Mining Permit No. 6944-77, dated Eebruary 228 ko 78




2 1 CONTRACTORS will mine, extract and remove coal from

and deliver said coal to FORD by loading same on FORD's

)

the prbpcrty
tguckg at the sight of the mine.

Z 7 CONTRACTORS will, at their own cost and expense, in
their capacity as independent mining contractors construct and
maintain all facilitdies, including access roads and silt dams and
obtain any and all machinery, equipment, tools, matejials, supplies,
Fuellst ueillitics) and insurance necessary OT desirable for the mining,
extraction or removal of coal from the provisions of this Mining
Agreement.

2.3 CONTRACTORS %ill furnish and have available adequate,
sufficient, and modern machinery and equipment for the performance
of the miningvoperations herein contemplated, and will keep said
equipment and méchinery at all times in good working order, condition
and repair.

2.4 CONTRACTORS will maintain SHEUEIE L (@aLEIaNE equipmént and
personnel on the PROPERTY to maintain the minimum production required
by paragraph 9 hereof.

2.5 CONTRACTORS will be responsiblg in all respects for the
hiring,  employment and working conditions of all individuals engaged

to carry on operations herein contemplated and agree to use only

B

competent, skilled personnel.

2.6 CONTRACTORS Qiil per form their work in such a manner
and by permitted methods so as to produce and recover the maximum
quantities of merchantable and mincabie coal from the PROPERTY,
and always with due regard for the value of the remaining contracted
and adjacent areas as mineral-bearing properties. |

2.7 CONTRACTORS will (i) employ, fix the compensation of
and the pay of its employees as fcquircd by law, being solely respon-

sible for such payment; (ii) deduct from the wages of its employees

and pay over to the proper authorities any tax or taxes as required
Ty S M R SN TSR

by law, ordinance, rule, regulation oxr resolution of any proper

authority; and, (iii) comply with all present and future federal and

£

0@4”/“




state anis pertaining to the diitiies and obligations arising out of

the employer and employee rela{jonghip' including without Iimitation
Unemployment Compensation, Socigl Security, wichholding Taxes,

Workmen's Compensation, Wage and Hour Laws, Federal and State Safety

Laws, Occupational Disease Compensation and all other applicable

laws and regulationslawfully promulgated under such laws.

3. FORD makes no warranty or representation either express
or implied, as to the condition of the PROPERTY or the quality or

quantity of the coal contained Eheredn it being specifically under-

stood that CONTRACTORS take and accept said EROPERIY;

hereby covenants and warrants that it has the contractual right to

conduct or contract for coal mining operations on the EROBERIE =5

further covenantsiithat 7t il hold CONTRACTORS harmless from defect

Intitle to satd coal OT any action in trespass asserted by thlrd

parties as to FORD's right to mine the pProperty.

4. he partiecs have attached hereto and intend to make a

part hereof Exhibit '"A" Teciting the CONTRACTORS’ eéxtensive experience

and ‘expertise in the area of independent contract anlng

5. It is expres 5sly agreed that CONTRACTORS will carry out

services contewplatcd by this Mlnlng Agreement as an independent

eontract; at being the intention of the parties that Ford has engaged

CONTRACTORS to mine, load and deliver certain coal . to FORD pursuant to

this Mining Agreement. It is understood that COWTRACTORS shall exercise

complete and ive ‘controliover their work force including matters
Pertaining to labor relations, employment practices, wages, hours

working conditions, hiring, fea iy ol discipline and superv1310n and

nothing herein shall be'construed as Creating a single enterprise

joint venture or joint employer relationship between CONTRACTORS and

HORDE  CONTRACTORS. are not and shall not Tepresent themselves to
be pPartners, agents or Lepresentatives of FORD ,
5.1 CONTRACTORS will conduct all mining, extraction, removal

and delivery of coal, and all related activities, in a pPrudent and

workmanlike manner, in accordance with modern techniques of good and




ccénomical mining practice, with due regard to the development and
.preﬁcrvation of the PROPERELY as a wo;kable mine or mines, and in
accordance with the terms of any and all applicable mining permits,
underlying leases, and any and all federal, state and local laws,
rules or regulations applicable to the coal properties or to the
operations to be conductgd hereunder, including all such laws,
ordinances, rules and regulations not in effect or made, enacted
or issued during the term hereof.

5.2 CONTRACTORS will be responsible at their own cost
and expense for damage, refiil Limep regrading and reclamation in
accordance with the terms of the permits and all appliable federal,
state and local laws, rules and regulations, and in accordance with
any revisions thereof as may become effective during the term of this
agreement. FORD shall deduct from the monies payable to the
CONTRACTORS under the provisions of this Agreement the sum of
JOM oS L CH@l ) e e

ton of coal delivered to FORD by CONTRACTORS and shall hold same

until such time as CONTRACTORS shall, in the judgment of FORD,
adequately have refilled, regraded and reclaimed the pfoperty in
accordance with the terms of the permits and any applicable Federal,
state and locallllaws, rules or'fégula%ibné as are in effect from time
tol timeliponeistcces sl cémpletion, to the satisfaction of FORD;
the Kentucky Department for Natural Résourceé and Enviromental
Protection, D ivis ion e Reclamation,'o? éﬁy other Federal, state or
local body or agency then having jurisdiction over the property and .
the operations conducted thereon, of such refilling; regfading and
reclamation, FORD ghnll pay over to CONTRACTORS the funds theretofore

withheld with simple interest thereon at the annual rate of J{ié%&&i~

5 Vi
M/TvHTZECSf‘:”Cif::) computed from the date the sums are withheld to the

date of payment thereof to CONTRACTORS._ CONTRACTORS bereby indemnify

and agree to hold FORD harmless against any and all loss, cost, damapge
(=} ’ 2 o




or exéense including reasonable attorney's fees, incurfed by FORD
with %espect to said damage, refilling, regrading and reclamation.

6. CONTRACTORS hereby represent and warrant that they
are in good standing with the Kentucky Department of Natural Resources
and Environmental Protection, Division of Reclamation, and that they
have not received, nor have.outstanding, any notice of noncompliance
from said Division.

7. The term of this Agreement shall begin on the date of
execution, and continue until CONTRACTORS have delivered certain coal
from the permitted area described above and/or certain continguous
areas, or until earlier termination of this Mining Agreement pursuant
to the provisions of paragraph 14 hereof, and as otherwise provided
herein.

8.1 FORD will pay to CONTRACTORS as the sole and exclusive
quogsideration payable to CONTRACTORS for the services to be performed
by CONTRACTORS under this Mining Agreement, subject to offset a
deduction of any amount due from CONTRACTORS to FORD under any of

the terms and conditions of this Mining Agreement, the sum of

Fifteen Dollars and Twenty Five Cents((SU525)perinet ton oF

merchantable coal of two thousand pounds;(Z,QOO.lbs.) delivered by
CONTRACTORS to FORD for coal mined by the strip mining method,
which satisfies minimum quality st;gdards desc;ibéd iiiéaragraph lb
hereof. |

8.2 Included in these payments shall be the reclaé;tion
Eeelofi i Thy rtviRivellGen s H(ISH35)nor ton of surface mined coal and
Fifteen Cents ($.15) per ton of deep mined coal or Ten Percent (10%)
of the value of the coal at the mine, which ever is less, as required
by title I.V., 402(a) of the "Surface Mining Control and Reclamation
Act of 1977", and the Black Lung Fund payment of Two Percéent (2%)
or Twenty Five Cents ($.25) per ton maximum for surface mines and
Fifty Cents ($.50) per ton maximum for deep mines as required by the
"Hluék‘Lnng lenefits Revenue Act", B R 5322, which went into effect

on April 1, 1978, both all of which CONTRACTORS agree to pay.
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g Excluded from these payments by FORD to CONTRACTORS
Adfe all severance taxes due with respect ﬁo said coal, which FORD hereby
agrees to pay, and excluded from said payments by FORD to CONTRACTORS
are all royalties due with respect to the PROPERTY which FORD hereby
ZleNEREIs E0) OB

8.4 FORD shall render to CONTRACTORS ninety percent (90%)
of the monies due CONTRACTORS under the terms hereof on Friday for
the coal mined the previous week, and the remaining ten percent (10%)
of said monies due CONTRACTORS upon audit of certified weight slips.

8.5 Said monies:shall be accompanied by reports setting forth
the number of tons of coal érom the PROPERTY delivered by CONTﬁACTORS
to FORD during the preceding period, and a statement of the manner
in-which the amounts thus paid to CONTRACTORS were computed, including
a brief explanation of any amounts deduéted therefrom in accordance
with the terms and conditions of this Mining Agreement.

8.6 The parties hereby agree that any coal rejected by FORD
pursuant to the terms of this Mining Agreement may be purchased by

CONTRACTORS at a price of royalty (plus Six Percent (6%) sales commission

1f8 sold)int the pit,—and—

pPer FONs O EWe thousand\pounds (2000 oK) [(©iE Rl .
8.7 The CONTRACTORS hereby agree that FORD may deduct and

deposit in an escrow account established pursuant:to paragraph 12

hereof Ten Cents ($.10) per ton of coal delivered to FORD pursuant to

paragraph 5.2 hereof.
8.8 The CONTRACTORS hereby agree that FORD may deduct from
said Fifteen Dollars and Twenty Five Cents ($15.25) the equipment

lease payment of Three Dollars ($3.00) per ton contractually agreed

to by the parties in an equipment lease dated (ﬂ/y}/\jz, /2 2 & X

Qb=
4
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yiJizAﬁﬁwfﬁ/utz {7 oo tons of merchantable, clean
n
~oal = ont - PR - = e
coal. per month, not later than QEﬂQﬁ?/K . days (30 ) from the date

hereof. Time and quantities are of the essence of this Mining Agreement,

and not less than _¢ZA) V/nsAHU/> tons (/2,020 ) of merchantable

clean coal shall be mined and delivered to FORD each month after the

previously described /K VYV (t?ci:)_ day period.

10.1 The parties hereby agree that the guality standards

and specifications of coal mined and delivered pursuant to this
Mining Agresment shall be the same as the standards and specificatiorn
stated in the FORD/ADDINGTON BROTHERS MINING COMPANY, INC., coal sales
contract dated April 11, 13878, and attached hereto as Exhibit C. ;

10.2 Increases and decreases in the base price as stated
in paragraph 8.1 hereof shall be the same as provided in said FORD/
ADDINGTON BROTHERS MINING COMPANY, INC., with Ehe excéption that the
increases provided in Section 8 (i1i) therébf, which shall be modified
to provide ~n increase if the semi—monthly weighted average BTU conter
is greater than 11,500 of two one-thousands dollars ($0.002) per ton.
Price revision shall be consistant with Séction 9 of séid FORD/
ADDINGTON BROTHERS MINING COMPANY, INC., coal sales contract.‘

10.3 All coal delivered under this Mining égreement shall
be reasonably free of slate, rock, stumps, cllay and 6ther extraneous
materiéls and impurities. D % :

oA i h el pans tile SEheneito fecognize and ‘agree that deliveryr
of merchantable, clean coal.from thé PROPERTY at a minimum rate of
production and of minimum épecifications described herein to be of the
essence of this Mining Agreement, and that FORD may reject deliveries
of coal on the grounds described above and shall not have any obliéat
to pay CONTRACTORS with;respect-to coai thus rejected-b 10T angrcoai 3
rejected by FORD,_CONTRACTORS shall have the xright to purchase such c
from FORD, at the pgint o coijectiiony aEEheleiicelisizaiEed in.paragra§
10.6 hereof and upon such purchase and payment or credit thereof, th=s
title to such coal shall pass to CONTRACTORS and it shall have the
right to dispose EOal of 5u¢h coal at will by its own methods and
facilitiess Tublenud all coal not rejected by FORD shall reméin in

FORD and no coal produced hereunder shall become property or be sold

by CONTRACTORS until iﬁ has been definitely offered to and rejected

by FORD.




11EUpontcompletaon of 'alil *texms and conditions of this
Mining Agreement for the mining of certain coal from Strip Mining
Agreement for the mining of certain coal from Strip Mining Permit No.
:éilfiﬁf“ OF7 » this Mining Agreement may be extended to include an
expansion of said permit, or additional permits on those properties

commonly known as the _QX;Z&S// property in 6T%?ZE>L)CZ

County, Kentucky.

12. FORD and CONTRACTORS hereby agree to select a banking
institution mutually acceptable to both parties to be the recipient
of monies escrowed pursuant to paragraph 5.2 and 8.5 hereof.
i3 CONTRACTdRS acknowledge that they have Been furnished

a copy of the underlying lease and represent that they have reviewedv
same and are familiar with the terms/icondd Eions, limitations and
requirements therein. CONTRACTORS agree that they shall hot contravene
any of the terms, conditions, limitations and-requirements ofiSnCh)
lease in the conduct and performance of their mining operations pursuant
hereto. For the purposes hereof, without intending any limitation of
CONTRACTORS' obligations hereunder by reason of this specification,
CONTRACTORS expressly and particularly agree (i) to utilize the methods
and procedures required under the lease; (ii) to refrainrfrom such
..actions and/or omissions as are reguired to refrain from ﬁnder fhe

leases i (i)t hat s CONTRACTORS rights hereunder to mine and deliver

coal are limited to the extend limited in said lease; (iv) that it

x

stipulated and agreed that CONTRACTORS shall not have
any economic intereét in the coél to be mined hereunder; and (v) that
whenever the approval or consent of the lessor or sublessor under
the lease as the case might be is required under the leasé or some
action is required thereunder involving the giving or furnishiné
of documents, notices, or information to said lessor or sublessor,
which by reason of CONTRACTORS performing contract mining servicés
pursuant hereto should necessitate contact by and betweén CONTRACTORS
and the said lessor or sublessor, thé COSTRACTORS shall not be reqguired
to make or initiate such contact, it being the intention of the parties
hereto that FORD ghall have the sole reSponsibility for same énd that

all contact with the said lessox oxr sublessor under the lease hereunder

shall be undertaken by FORD and not by CONTRACTORS:; provided, however,




S UinaesuRaRR I EGEREE I n Bed fto cooperaty with FORD at all

times hereunder in respcct to any contact as should be necessary with

the said lessor or sublessor by furnishing such information or doing

or refraining from such acts as may be required in connection therewith.
14. FORD shall have the right to terminate this Mining

at any time, by giving thirty (30) days

The

Agreement without cause,
prior written notice of such termination to CONTRACTORS .

termination of this Mining Agreement shall not, however, invalidarte

or waive any of the indemnities, warranties or representations of

the parties hereto, and all of said indemnities, warranties and

representations shall survive any termination of this Mining Agreement,

but only as to acts or events occuring prior to the termination of

this Mining Agreement.
15. CONTRACTORS agree forthwith to commence mining opera-

tions and diligently prosecute the work in good and workmanlike manner

in accordance with modern and approved mining methods, and at all

times energetically o en; develop and maintain o erations in order
b4 ¥/

to maximize their mining capacity.

16. CONTRACTORS represent, warrant and EEEEE. EIEE SLiE waLiLl

and personnel sufficient to pPEIdhliE SlE 5 fReuliEsill

have working capital

its agreementito mine and deliver coal and perform the services

contemplated by this Mining Agreement.

2

17. During the term of this Mining Agreement and for the
term of reclamation liability thereafter, CONTRACTORS shall indemnify

and hold FORD harmless against any and all liabilities, claims,

fines benalties, damages, suits judgments and settlements of an
’ r > E; ’ » J & y

kind, whether on account of injury to or death of any person or persons,

damage to or loss of property, violation of law or regulation, or

otherwise, arising out of or attributed, directly or indirectly, to

CONTRACTORS' operations hereunder, together with any and all costs

and expenses including reasonable attoxneys' fees that may be incurred

S

by FORD in connection therewith. The foregoing obligations of

CONTRACTORS shall be in addition to its specific agreements and

CONTRACTORS shall further be liable to and

9- ﬂi/,y'

obligations hereunder.
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shall indemnify and hold FORD harmless from and apainst any and

all liabilities, demands, losses, claims and damape of whatever
kind arising from or in any way connected with a breach of any

material covenant, representation, warranty or other term of ol /s
Mining Agreement or a default or breach of the underlying lease, or a
default of the contract between FORD and a third party for the sale
of coal mined pursuant hercto caused bv CONTRACTORS' operations here-

under.

18.1 CONTRACTORS covenant and apree to carry all public
liability, property dnmngc_ automotive and other appropriate insurance
to cover all liability hceirein assumed, ihc]udinn but not limited
to the following:

@) Coall Miinc Liabi ity Insturdnce - with Ijmits of one
million, one miliion, one million providing coverage
Fagainsitillos s et S i il of legai liability due to
maintenance ol premiscs and coal mining opcfation of
CONTRACTORS including (a) premises and operations, (b)
(elehaliE et (el o (GE)) S sbnyp@mit (@) broducLs, (e) hired
curé, (f) non-ownership (liabilirty arising out of cmployees'

USefloffniensone I cans  ior company business), (g) subsidenée,
(h) pollution or contamination of water, (i)bgob pile
slides, (j) movement of ovefburdén,,,

(1)l Excess Liability Coviorayc GLE - (Umbrella) of
CHS Mty _ Dollars ($/,000,0006) 3&»//7
for each occurrence.
(iii) Workmen's Compensation and Occupational Disease -
(Black Lung) or Employer's LinBility;

(iv) AFire, Proﬁerty Damﬁxu, and Extended Coverage on Structures
for the replacement value thercof concerning perils of
(a) windstorm, (b) civil comﬁotion, ()l xiiot ((d) expiosion,

(e) hail (fY aiverafr (o) vohirloo Y oAl A ~— A

)
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(d) explosion, (c¢) carthquake, (L) collision except coupling

it it img oIl @aves o dien ghidlnenic ,  EpSEL O Ve Ehemilmg

() collision, upset, overturning and/or derailment or
any transporting conveyance, (h) Coilapse of bridges;
culverts, trestles, tipples, conveyors, head houses or
anyiiolcher plat forms o s trnuetune sy slaiEe a8 o o
fall, cave-in, landslide or sqeeze, (j) strikers, locked-
out workmen and persons taking part in labor disturbances,

riot and civil commotion and, (k) malicious damage and

vandalism;

IES2ATEIE I S usan c¢p ol chit@s i sihrallliin Jie RO R S St

interest may appear' with provisions for notice to EORD of any
overdue or unpaid premium and notice fo FORD of any proposea can-
cellation.
‘18.3 CONTKACTORS further agree to obtain and deliver to
FORD such waivers of subrogation from its insurer(s) as FORD shall
here:fter require. ‘
18.4 FORD shall be permitted to pay any past premium due
and deduct the amount for such payment from monies due CONTRACTORS
from time to time hereunder.
18,5 CONBRACGTORS agree to furnilshcertifiicates off insusance

prior to commencing operations and thereafter upon request and agree

to provide FORD with copies of all policies.
P P 12
18.6 Insurance shall be written on an occurrence basis,

shall contain a "completed operations'  clause, shall have a specific

CONTRACTORS contractual assumption of liability .

clause insuring

as herein contained, and shall provide that the same may not be
cancelled or modified by the insured until after ten (10) days

written notice to FORD of the intention to do soO.




19 CONERAGHORSH agree s Eolpay gty business or occupational
taxes which may be rcquired, or any other tax which may be assessed or
charged against its operations under and the performance of this
Mining Agreement including such property taxes as may be assessed
against any property Or improvemcnté which it may at any time have or
own upon the PROPERTY or in connection with its performance of this
Mining Agreement, excluding ad valorum real property taxes.

20.1 Upon termination of this Mining Agreement due to
completion of the mining as contemplated hereunder, or by cancella-
tion by either party under.Paragraph 14 hereof, CONTRACTORS shall
have sixty (60) days in which to remove its persénal property from
the PROPERTY, provided CONTRACTORS shall not be in default of any of
its obligations, covenants or conditions hereunder. Upon failure
to remove such property within sixty (60) days, the title shall vest
in FORD without charge or payment therefor.

i 20.2 CONTRACTORS agree that upon terminatioﬁ ofittahiis
Mining Agreement for any cause whatsoever, st swpLlbat prétect.or pregerVe
the premises for future operation as mining property and will leave
the surface and all buildings and improvements thereon in good and
_orderly éondition, subjéct, however, to normal.wear and tear. A6IE
however, FORD shall request CONTRACTORS tp_rcmove.certain or éll

buildings, equipment, improvements and fixtures thereon, CONTRACTORS

shall do so and grade the site and leave the premises in an orderly

condition without cost to FORD.

21. This Mining Agreement is personal to the CONTRACTORS;

and shall not constitute an interest in realty or coal in place nor
an economic interest in coal. This Mining Agreement shall Inure to
the benefit of and be binding upon the parties hereto and their

respective heirs and assigns, but this Mining Agreement shall not be

RH AANYM™ A AmAT O LIPS R - e e R E LG D T




£ - T =

BQSigner hereunder in the.event of default by the assignee. Notice
of"any assignment by FORD shall be given promptly to CONTRACTORS.
Nothing in this paragraph contained‘shall pGeventor prohtibdt:
CONTRACTORS from subcontracting in the usual and customary way,

such services normally are purchased by an independent contract

miner, providing that no such subcontracting shall release or relievc
CONTRACTORS of any of its undertakings or obligations hereunder.

22. 1t is expressly understood and agreed by and between
the parties that CONTRACTORS have no economic interest, legal or
beneficial, nor any tit;e to the coal in place as mined hereunder;
that the economic interest in said coal is hereby reserved and
retained by FORD exclusively; that CONTRACTORS shall look to FORD
alone for-payment for all services rendered by CONTRACTORS hereunder
and iﬁ no event to the proceeds received from the sale of said coal;
that CONTRACTORS undertake the performancé-of the prévisions of this
Agreement as independent contractors; and, that CONTRACTORS agreé
that, for Federal Income Tax purposes, they shall not claim a deducti
for mineral depletion. . ‘

235 iThelfagdlurelof et ther pantytolpesfommiany, Qf its
obligations hereunder if occasioned by an act of God ér the public
enemy, fire, explosion, flood, draught, wér,'riots, sabotage, van-
dadfaismiacchilident meargo; govefhmenﬁ PEioryty e quilsiEaion on .
allocation or other action of any governmental authority, or any
circumstance Ef—1iEE~gzﬂélﬁﬁﬁlﬁng_ﬁhQEQEEQI_beYond the reasonable
controilitiof such party  or by inéﬁiliﬁy.fo market the coal mined
hereunder, interruption or deléy in transportation, shortage or
railroad cars, inadequacy, shortage or failure‘of supply of materials
w1 touipment, breakdowns, shutdowns, orx repairé, plaﬁt accidents,
iatyar shortage), strikeg, labor trouble, or compliance with.any

ler or request of the United States governemnt or any office%,
ent, agency, instrumentality or committee thereof, or
SHITES o cau;e of a similar nature (any such cause being herein

' to as "force majeur') wholly or partly prevents the mining

Jelivering

of coal by CONTRACTORS, the aécpeting of coal by.

T wf




CONT&A&TORS, the nccepting of coal by FORD, or renders either CON-
TRAC&ORS or FORD unable to carry out its obligations under this
Mihing‘Agreement "other thap Obligatiogs of lelither partEy ol pay on
expend money for or in connection with the performance of this agree-
ment', then 1f the party affected by such force majeur gives to the
other party written notice of the extent and probable duration of
such force majeur, the obligations of the party giving such notice
shall be suspended to the éxtent necessary by such force majeur
and during its continuation; provided, however, that the cause
o suchl force malens is eliminated in so far as possible with all
reasonable dispatch.

24.1 FORD and its respective agents, engineers or other
persons acting on their respective behalfs, shall each have the
right at all reasonable and proper times and at their own respective'
risks, to inspect or examine CONTRACTORS books, records and operations
hereunder and to enter upon and into all parts of the PROPERTY
ibf upoﬁ anyrfacility or other property used by CONTRACTORS in connec-—
tion with its mining operations hereunder or in connection with
delivering coal mined in the éourse hereof. .

24 .2 FORD shall keep and retain accurate records of
coal -delivered by CONTRACTORS he;eunde: andvthereafter sold, supported
by accurate:rccordsofscaleweigh@seilhugbricé and adjustments thereto.
CONTRACTORS shall likeﬁise keep and maintain accurate records of
coal delivered hereunder and the costs of the mining, removal and
delivery of same. The records of both shall at all reasonable times
be opened to inspection and examination by the other or their
authorized representatives. ' |

25. CONTRACTORS shall keep therPROPERTY freé feom a2l
liens and encumbrances occasioned by its operations thereon, and in
the event any employee of CONTRACTORS or third party tiles atnotice
of intent to claim a lien upon thé PROPERTY as a result of CONTRACTORS'
nonpayment of wages or other moﬁies due third pérties then FORD may

elect: to pay such employees or third parties directly and deduct

L %
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such payments, if any, from any monies due CONTRACTORS under

Paragraph 8 hereof. This provision shall not be construed as a

promise for the benefit of any third party or constitute an agreement

to pay any such employee or third party.

26. CONTRACTORS shall construct and maintain at their
own cost and expense.such roads to the mine pits necessary to
transport the coal mined hereunder, and additional roads necessary
after mining operations are commenced. CONTRACTORS agree to furnish
all materials, labor, supplies and equipment necessary to construct
said haul roads and install culvert pipes necessary for proper
drainage thereof.

27. CONTRACTORS agree to supply and maintain a
sufficient amount of augef mining eguipment at its own cost
and expense to efficiently auger mine on the PROPERTY.

28.1 CONTRACTORS will not discriminate against any
employee or applicant for employment because of race, color,

religion, sex or national origin. CONTRACTORS will make affirmative

action to ensure that applicants are employed, and that employees are

treated during employment, without regard to their race, colllors
religion, sex or natiénal ofigin. Such action shall iﬁclude, but
not be 1imi£ed to the folléwing: empioymgnt, upgrading,

demotion, or transfer; recruitment or recruitment'éavertising;'
layoff of terminatién; rates of pay or other forms of compensation;
and selection f6r training; inclﬁding é?preticeship. CONTRACTORS
agree to post in conspicuous piaces; available to employees and
.applicuntsifor employment, notices to be provided by the ;
contracting officer (as defined in Executive Order No. 11246,

dated Sebtcmber 24, 1965,038 CORCRUESB9), ast amended, at copy: ©of
which is attached hereto as Exhibit B) setting forth the obrovisions
of this nondiscrimination clause; : 7

2802 CONTRACTORS wald i nEalil ssollyicitations of adver-—

tisements for employees placed by or on behalf of the CONTRACTORS,

~15- a%/«"v
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stace Lhat all qualified applicants will receive consideration for
cmpibyment Without repardtoirace § collom religion, Bex or national
érigin;

28.3 CONTRACTORS will send tc each labor union or repre-
sentative of workers with which it has a collective bargaining

other contract or understanding, a notice, to be pro-

agreement or g,
vided by the agency contracting officer, advising the labor union
or workers' reprcsentativé of CONTRACTORS' commitments under Séction
202 of Executive Order No. 11246 of September 24, 1965, and shall
post copies of the notice in conspicuous places available to employees
and applicants for employment.
28.4 CONTRACTORS will comply with all provisions of
Executive Order No. 11246 of September 24, 1965, and of the rules,
regulations, and relevant orders of the Secretary of Labor;
28.5 CONTRACTORS will furnish all information and reports
required by Executive Oxrder No. 11246 of September 24, 1965, and by
Vfﬁerrules, repulationsiifdndiondessiiof FhellSeepe syl ol llabor | oF

pursuant thereto, and will permit access to its b ooks, recoxrds, and

accounts by the contracting agency and the Secretary of Labor for

purposes of investigation to ascertain compliance with such rules,
regulations, and order;; .

28.6 In the event of CONTRACTORé"noncompliance with the
nondiscrimination clause of this Mining Agreement or with any of
sugh rules, regulations, or ofders, this Mining Agreement may be
cancelled, terminﬁted or suspended in whole or in ﬁart and CONTRACTORS
may be declared ineliéible for Government contracts in accordance
with procedures authorized in Executive Order No. 11246 of SeptemBef 20
1965, and such other sanctions may be impbsed and remedies invoked .
as provided in Executive Order No. 11246 of Sepﬁember 245 965 or‘-

by rule ) regulation, oxr order of the Secretany: of Mabom o5 as

otherwise provided by law.
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28 7 CONTRACTORS will include the provisions of Paragraphs
28:i through 28.7 in every subcontract or purchase order unless
exempted by rules, regulations, or orders of the Secretary of Labor
{ssued pursuant to Section 204 of Executive Order, so that such
provisions will be binding upon each subcontractor or vendor.
CONTRACTORS will take such action with respect to any subcontract or
purchase order as the contracting agency may direct as a means of
enforcing such provisions including sanctions for noncompliance;
provided, however, that in the event CONTRACTORS become involved
or is threatened with, litigation with a subcontractor or vendor
a2 result of such direction by the contracting agency, CONTRACTORS
may request the United States to enter inte such litigations to
protect the interests of the United States.

29. CONTRACTORS shall secure, at its own expense, any and
all licenses required by law for conducting strip mining or mining
operations as are contemplated herein with the exception of permitting
and bonding.

30 VA waivér by either party of a default hereunder shall
not be deemed to be a waiver of any subsequent default; nor shall any
_delay in ascertaining a right hereunder be deemed a waiver of such
right. The preceding sentence shall not be construed as a walver
of any applicable statute of limitatio;. " Failure of either party to
insist in any one or more instances upon SEECclE per%éfmance of any
of the provisions of this Mining Agreemen; or to take advantage of

any rights hereunder, shall not be construed as a waiver of any of

such provisions or the relinquishment of any such rights, but the

same shall continue and remain in full force and effect. All
remedies afforded under this Mining Agreement shall be taken and
donstriued As cumulative:and in ‘addition to every otheriremcdy, provided
for herein or by law.

31. Whenever, under the terms of this Mining Agreement,
it shall be necessary or proper for either of the parties to give
notice to the other, whether such not%ce be expressiy‘required hérein
or necessary ox proper in 1&& under the circumstances, such notilce

shall be in writing and shall be delivered by registered mail
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aédfcséed when being given go FORD to Ford Enexrgy Corporation, Suite
ZOi, 1910 Harrodsburg Road, Lexington, kcntucky, 40503, and when
being given to CONTRACTORS, to Biltmore Coal Corporation, Box 112,
Prestonsburg, Kentucky, 41653 or to such other place or places as the
parties may from time to time designate in writing.

37.  ‘The CONTRACHRORS have fullllegal power and capacity, and
all necessary corporate or other action has been taken to execute and
deliver this Mining Agreement.

SSiCONTRAGTORS B aiore es ithalt=iihviithietits  mel atlonshspisEh
FORD, they will have access-to specializedOinformation and trade
secrets of a confidential nature and they therefore expressly agree
that during the continuénce of this Mining Agreement and thereafter,
they will not, without prior written approval of FORD, divulge, trans-
mit or otherwise disclése o duEhorstzelions cauée to be divulged,
transmitted or otherwise disclosed, any information acquired dﬁring
the term of this Mining Agreement.

34. This Mining Agreement shall be governed Ey and con-
strued in accordance with the laws of the Commonwealth of Kentucky.

35. This Mining Agreement may, for convenience,?be executed

in several counterparts, each of which shall be deemed an original

and all of which, taken together, constitute one mining agreement.

36. All of the convenants, agreements, éoﬁaitions and
undcftakings herein contained shali extend to, be binding upon and
inure to the benefit of the parties hereto, their sucéessors and
asniéns, subject to Paragraph 21 above.

IN WITNESS WHEREOF,.the parties hereto ha&e causéd this
Mining Agreement to be exeucted as of the déy and year firét above

WLl G Eert:

BILTMORE COAL CORPORATION : ; FORD ENERGY CORPORATION

C(// //(// '//) 2f@§~ : </ , é_/(/ QC;(,\ﬁc//_L/
BY: ///)/74//(/ 1),% . = : .




STATE OF KENTPCKY
g . //[ s
COUNTY OF —7.% ;-
Subscribed and sworn to before me by Clifford Bevins as

5 )// )
President of Biltmore Coal Corporation on this é-é; day of i;;;%af S

139978 2

My Commission Expires: /;Z

STATE OF KENTUZRY

///i »);Zi//
COUNTY OF ;:;?2;221:7

— :
Subscribed and sworn to before me by Frank T. Moreland

xecutive Vice President of Ford Energy Corporation on this the

day of jjzéb” = P LSS

/4 o :
My Commission expiresi/?igégfl/ﬁszzﬂ.

PREPARED BY:

THU) First NdLlOndl BUleLng
Lexington, Kentucky 40507
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STATUS REPORT OF CASE ON APPEAL

EASTERN DISTRICT OF KENTUCKY-PIKEVILLE

Joe D. Weddington v. U.S.A. . (No. 82-244
e EORO NGB 6 VS i g e

Date of Entry of Order/Judgment appealed: Judgment 12/6/83;
Order 1/11/84; Amended Judgment 1/11/84

, 1984

jismissed on motion : By Agreement

Pate filed DIsStricEiCoEE

Pate filed District Count

= Date filediDistrict Court

Modified

(date filed)

Dismissed for lack of prosecution:

(date filed)

Deputy Clerk
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STATUS REPORT OF CASE ON

EASTERN DISTRICT OF KENTUCKY-PIKEVILLE

MARCH 6, 1984

G WIX UNTHANK

1le) Joe (D Weddington v. U.S.A. v. No.) | 827244
C e O B e VLS R 2 e

of Entrv f O

)rder/Judgment appealed: Judgment 12/6/83;
Ovder 1/11/84 Amended Judgment i/ /S e

March 6, 1984

on motion of: Appellant Agreement

= Dateifiled DiSErict Court

Date filed District Courtiyii

- Date filed District Court Aal0y.85

Modified

osecution:

(date filed)

/\§ It 42 )%,uoé/
Depuky Clerk
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~1 PIKEVILLE
LESLIE G. WHITMER
“LERK, U, S. DISTRICT COURT

Before: ENGEL and JONES, Circuit Judges; and SPIEGEL, District Judge.*

PER CURIAM. Appellant Joe D. Weddington appeals the judgment in favor of
the United States entered by the United States Distriet Court for the Eastern District
of Kentucky in his action to recover certain withholding taxes under 26 U.S.C. § 7422.
Weddington claims that the trial court erred in refusing to give one requested jury
instruction and in failing to grant a new trial because of newly discovered evidence.

Weddington was an officer and director as well as a 50 percent owner of three
coal corporations. Clifford G. Bevins owned the other 50 percent of the companies'
stock and was the only other corporate officer and director. The companies developed
financial problems, and beginning in April, 1978, certain employment taxes withheld
from the companies' employees were not paid to the IRS. In January, 1979, the
companies' assets were sold, and all their operations ceased. At that point the unpaid

but due taxes totaled $102,482.68.

* Honorable S. Arthur Spiegel, Judge of the United States District
Court for the Southern District of Ohio, sitting by designation.
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On June 29, 1981, the IRS assessed a penalty of $102,482.68 against Weddington

and Bevins under the provisions of 26 U.S.C. § 6672. Section 6672 authorizes the

assessment of a penalty equal in amount to the unpaid tax against persons who are
responsible for the payment of the unpaid taxes when their failure to pay is willful.

Weddington paid the IRS $384.00, which represents the amount of federal taxes
withheld from one employee for one quarter for each of the three companies, and then
he filed a claim for a refund. The IRS denied the claim, and Weddington brought this
suit in the United States District Court for the Eastern Distriet of Kentucky to recover
the $384.00. The United States filed a counterclaim for $102,098.68 and a third-party
complaint against Bevins for $102,482.68. After a jury trial, Judge Unthank sua sponte
directed a verdict against Bevins who is not a party to this appeal. The jury returned
a verdict against Weddington. On December 6, 1983, the court entered judgment against
Weddington and Bevins in the amount of $102,482.68 each less any amounts previously
paid. The judgment stipulated that the United States may collect only a single sum
totaling $102,482.68. On January 11, 1983, the court amended its judgment to ineclude
accrued interest, resulting in a total of $139,065.88 owed by Weddington and $124,619.90
owed by Bevins. On December 15, 1983, Weddington moved for a new trial. That
motion was denied, and this appeal followed.

On appeal, Weddington raises two grounds for reversal. First, Weddington argues
that the district court's denial of his motion for a new trial was in error. While the
jury was deliberating, the government told Weddington and the court that they had just
discovered that Bevins had paid $20,000.00 of the unpaid taxes after the suit commenced.
The government had represented in its answer and to the jury throughout trial that
none of the taxes sought had been paid. Weddington contends that a new trial should
have been granted because of this error. Second, Weddington asserts that the court

erred in not giving a requested jury instruction with regard to intent. Weddington wanted
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and was refused a jury instruction stating that he could not be held liable if when he

first learned of the unpaid taxes, he was unable to pay them because of circumstances

beyond his control.

Upon a consideration of the record as a whole, although the court was concerned
with the government's failure to discover and, hence, timely reveal Bevins' $20,000
payment, it is satisfied that such omission was not intentional. While that fact should
have been discovered and disclosed, there was no showing that Weddington himself could
not have ascertained the payment in the course of his trial preparation. Weddington
does not claim that he will be denied any credit for such payment. It is also clear
that any use of that payment to avert his own liability as a responsible officer is at
best doubtful. It is well established that more than one officer may be responsible for

the unpaid taxes, Hartman v. United States, 538 F.2d 1336, 1340 (8th Cir. 1976), and

the proofs showed that Bevins' payment came well after the time during which
Weddington was in a position of responsibility for collecting, holding safe, and paying
over the withholding taxes. We also find that the distriet ecourt did not err in failing
to give appellant’s requested charge and that the instruction actually given was fully
adequate.

AFFIRMED.

ISSUED AS MANDATE: APRIL 3, 1985

COSTS: NONE

A TRUE Copry
Attest:

JOHN » HE AN, Clerk
By "'MM

Deputy Cierk




® ®

UNITED STATES COURT OF APPEALS
SIXTH CIRCUIT

JOHN P. HEHMAN U.S. POST OFFICE & COURTHOUSE BUILDING TELEPHONE
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March 12, 1985

Mr. Charles J. Baird
Mr. Glenn L. Archer, Jr.

Re: Case No. 84-5199, Joe D. Weddington vs.
United States of America
District Court No. 82-244

Dear Counsel:

Enclosed is a copy of the per curiam entered today
in the above-style case.

Yours very truly,

John P. Hehman,Clerk
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Deputy Clerk
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No. 84-5199

UNITED STATES COURT OF APPEALS =Y
FOR THE SIXTH CIRCUIT F E E_ . D

MAR 1 2 1985

JOE D. WEDDINGTON,

Plaintiff-Appellant, J0R: e
V. On Appeal from the
United States District
UNITED STATES OF AMERICA, Court for the Eastern
District of Kentucky.
Defendant-Appellee,
Third-Party Plaintiff,
NFoamar &
CLIFFORD G. BEVINS, SEE L _ngpqy
Third-Party Defendant.
/

Before: ENGEL and JONES, Circuit Judges; and SPIEGEL, Distriet Judge.*

PER CURIAM. Appellant Joe D. Weddington appeals the judgment in favor of
the United States entered by the United States Distriet Court for the Eastern District
of Kentucky in his action to recover certain withholding taxes under 26 U.S.C. § 7422.
Weddington claims that the trial court erred in refusing to give one requested jury
instruction and in failing to grant a new trial because of newly discovered evidence.

Weddington was an officer and director as well as a 50 percent owner of three
coal corporations. Clifford G. Bevins owned the other 50 percent of the companies'
stock and was the only other corporate officer and director. The companies developed
financial problems, and beginning in April, 1978, certain employment taxes withheld
from the companies' employees were not paid to the IRS. In January, 1979, the
companies' assets were sold, and all their operations ceased. At that point the unpaid

but due taxes totaled $102,482.68.

* Honorable S. Arthur Spiegel, Judge of the United States District
Court for the Southern District of Ohio, sitting by designation.
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On June 29, 1981, the IRS assessed a penalty of $102,482.68 against Weddington
and Bevins under the provisions of 26 U.S.C. § 6672. Section 6672 authorizes the
assessment of a penalty equal in amount to the unpaid tax against persons who are
responsible for the payment of the unpaid taxes when their failure to pay is willful.

Weddington paid the IRS $384.00, which represents the amount of federal taxes
withheld from one employee for one quarter for each of the three companies, and then
he filed a claim for a refund. The IRS denied the claim, and Weddington brought this
suit in the United States District Court for the Eastern District of Kentueky to recover
the $384.00. The United States filed a counterclaim for $102,098.68 and a third-party
complaint against Bevins for $102,482.68. After a jury trial, Judge Unthank sua sponte
directed a verdict against Bevins who is not a party to this appeal. The jury returned
a verdict against Weddington. On December 6, 1983, the court entered judgment against
Weddington and Bevins in the amount of $102,482.68 each less any amounts previously
paid. The judgment stipulated that the United States may colleet only a single sum
totaling $102,482.68. On January 11, 1983, the court amended its judgment to ineclude
accrued interest, resulting in a total of $139,065.88 owed by Weddington and $124,619.90
owed by Bevins. On December 15, 1983, Weddington moved for a new trial. That
motion was denied, and this appeal followed.

On appeal, Weddington raises two grounds for reversal. First, Weddington argues
that the district court's denial of his motion for a new trial was in error. While the
jury was deliberating, the government told Weddington and the court that they had just
discovered that Bevins had paid $20,000.00 of the unpaid taxes after the suit commenced.
The government had represented in its answer and to the jury throughout trial that
none of the taxes sought had been paid. Weddington contends that a new trial should
have been granted because of this error. Second, Weddington asserts that the court

erred in not giving a requested jury instruction with regard to intent. Weddington wanted
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and was refused a jury instruction stating that he could not be held liable if when he
first learned of the unpaid taxes, he was unable to pay them because of circumstances
beyond his control.

Upon a consideration of the record as a whole, although the court was concerned
with the government's failure to discover and, hence, timely reveal Bevins' $20,000
payment, it is satisfied that such omission was not intentional. While that fact should
have been discovered and disclosed, there was no showing that Weddington himself could
not have ascertained the payment in the course of his trial preparation. Weddington
does not claim that he will be denied any ecredit for such payment. It is also clear
that any use of that payment to avert his own liability as a responsible officer is at
best doubtful. It is well established that more than one officer may be responsible for

the unpaid taxes, Hartman v. United States, 538 F.2d 1336, 1340 (8th Cir. 1976), and

the proofs showed that Bevins' payment came well after the time during which
Weddington was in a position of responsibility for collecting, holding safe, and paying
over the withholding taxes. We also find that the district court did not err in failing
to give appellant's requested charge and that the instruction actually given was fully
adequate.

AFFIRMED.




Judge, . ‘ 6-2-83

RE: 82-244
Joe D. Weddington v. USA v, Clifford G. Bevins

At the last status conference herein on 3-23-383,
the Court granted the USA leave to proceed in
bankruptcy court for the lifting of the automatic
stayepimposed by L1 UZS i@ g8 62

On May 10,:1983, 'the USA filed notice lof lilfutof
stay Ehelstayviiexpimed oniih= 12834

Pending Motions:

1. Third party defendant has moved the Court to
stay this action pending resolution of the
bankruptcy action.

Donald




TO: Judge
FROM: Donald
DATE: 11-7-83
RE: 82-244

Joe: D. Weddingtoen v.. USA v. Clifford EG. Bevins

PTEy st luess;

Synopsis:

Pending Motions:

=Bl 818 a il S:10/0

The USA issued a 100% penalty assessment against
plff in the amount of more than $102,000.00

for the non-payment of coprorate taxes involving
three different corporations of which plff was
involved as either an officer or director or both.

P1ff paid a minor portion of the assessment and then
sued the USA for a refund, alleging that he is not
a "responsible person" as defined in 26 U.S.C. §6671.

The U.S. has also filed a third-party complaint
against Bevins, alleging that he also is a
"responsible person" under the act. It seems that
both Bevins and Weddington were both involved in
these three corporations, and they would interchange
duties as officers and directors of the corporations.

Subsequent to the filing of this action, Bevins
filed for bankruptcy.

None.

Substantive Issues:

Due to plff's concession that the assessments are correct, there
are now only the following issues:

1. Whether plff=i% a('responsible person" within the meaning of
26/ 0. S.C. 1S6671 (b)?

If plff is a responsible person, did he weliliEn v e telliEakin i e
collect and pay the taxes in question?




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE

THE COURT'S INSTRUCTIONS TO THE JURY:

TAX REFUND SUITS
F. Section 6672 Penalty

This action involves the United States of America, the Biltmore Coal
Company, Royal Coal Corporation and Stratford Coal Corporation, Kentucky
Corporations, doing business in Floyd County, Kentucky. Joe D, Weddington

and Clifford Bevins, were officers, and directors of said corporations.

In the present case, as required by the Internal Revenue Code, the
Biltmore Coal Company, Royal Coal Corporation and Stratford Coal Corporation,
withheld from the wages and salaries paid to its employees during the periods

involved, federal income taxes and social security taxes as follows:

BILTMORE 6,/30/78 SIL0451625 101
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12/31/78 27,136.00

ROYAL 12/31/78 6,779.99
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These corporations failed to pay to the Government the total amount of One
Hundred Two Thousand, Four Hundred Eighty-two and 68/100 Dollars ($102,482.68),

the amount withheld as they were required to do under the law.

To assure that withheld taxes are eventually paid to the Government
when an employer fails to pay, the Congress has enacted a special provision in
the law. That provision is this: Any person associated with a corporation, who
had the duty and responsibility to see that the taxes were paid to the Government,
and who willfully failed to do so, is personally liable in the form of a penalty
for the amount of taxes withheld and not paid to the Government. The penalty
which is provided by law is generally referred to as the 100 percent (100%) penalty
since the amount of the penalty is equal to the amount of taxes which were withheld
but not paid. Thus, the penalty is merely a means of collecting the taxes withheld

and not paid over, and enables the Government to be made whole.

The employers in this case were corporations and, as stated previously,
it can only act through its officers, directors, and employees. Every corporation
which is an employer must have some person who has the duty or responsibility
of withholding and paying over those taxes which the law requires the corporation
to withhold and to pay over to the Government. There may be more than one
responsible person, but there is always at least one. Thus, there may be more

than one person liable for the 100 percent (100%) penalty.

The Plaintiff, Joe D. Weddington, agrees that an assessment was made
against himself and the Biltmore Coal Corporation, Royal Coal Corporation and

Stratford Coal Corporation, in the total amount of One Hundred Two Thousand,




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE

OURT'S INSTRUCTIONS TO THE JURY:

THE COURT ADVISES THE JURY THAT IT SHOULD NOT SPECULATE OVER

HE WITHDRAWAL OF THE MATTER OF THE UNITED STATES VERSUS CLIFFORD BEVINS.

THE ENTIRE PROCEEDING IS TWO SEPARATE AND DISTINCT ACTIONS:
JE D. WEDDINGTON VERSUS THE UNITED STATES AND THE UNITED STATES VERSUS
LIFFORD BEVINS. EACH ACTION SHOULD BE DECIDED UPON ITS OWN MERITS AND
VIDENCE. IN THIS PROCEEDING THE COURT WILL DECIDE ONE MATTER AND LB
JRY WILL DECIDE THE OTHER. WHAT ACTION OR DECISION THE COURT MAY TAKE
| ONE MATTER, IF ANY, IS NOT EVIDENCE NOR TO BE CONSIDERED BY THE JURY

| THE DETERMINATION OF THE OTHER MATTER.

THE JURY HEARD THE TESTIMONY OF CLIFFORD BEVINS AS A WITNESS.
IE LAW PERMITS THE CALLING OF A PARTY, AS IF ON CROSS-EXAMINATION,
VD THE TESTIMONY IS EVIDENCE. THE JURY WILL CONSIDER THIS TESTIMONY
» EVIDENCE IN THE MATTER SUBMITTED FOR ITS DETERMINATION; HOWEVER,

[E WEIGHT AND CREDIBILITY OF SAME IS IN THE DISCRETION OF RETER g U RAYE




Four Hundred Eighty-two and 68/100 Dollars ($102,482,68), and contends, however,
that such assessment is erroneous. He paid the sum of Three Hundred Eighty

Four Dollars ($384) on said assessment, representing the taxes of one employee

of each corporation for said period of time, and contends he is entitled to a refund
of the money paid by him and to be absolved of any liability on behalf of said

corporation.

Subsequently, the United States extended this action to include
Clifford Bevins as a Third Party Defendant, another officer and director of said
corporations. The United States contends that Clifford Bevins is a responsible
person and also liable for said assessment in the total amount of One Hundred
Two Thousand, Four Hundred Eighty-two and 68/100 Dollars (5102,482.68). The
jury is instructed, howerver, that this subsequent proceeding is no longer for

the jury's consideration.

The Government contends that the Plaintiff, Joe D. Weddington was
a person responsible to collect, truthfully account for and pay over the taxes
which were withheld. The Government also contends that the failure of the Plaintiff
to pay over those taxes was willfull. With regard to those issues, however, you
are instructed that a Plaintiff has the burden of proving to you by a preponderance
of the evidence either that he was not a person whose duty it was to collect and
pay over the taxes in question, or that he did not willfully fail to collect and

pay over such taxes.




The first issue for you to decide, therefore, is whether the Plaintiff
Joe D. Weddington, was a "responsible person." The term "responsible person"
includes any person who is connected or associated with the corporation-employer
in such a manner that he has the power to see that the taxes are paid, or the
power to make final decisions concerning the corporation, or determines which
creditors are to be paid and when they are to be paid. The term "responsible
person'" may include corporate officers, employees, members of the board of
directors or stockholders. The meaning of the term is very broad and is not limited
to the person who actually prepares the payroll checks or the tax returns. The
"responsible person" need not even be authorized to draw checks for the corporation
so long as he has the power to decide who will get such checks. In other words,
the "responsible person" is any person who can effectively control the finances,
or determine which bills should or should not be paid. This control may be exercised

jointly or singularly.

[f you find that the Plaintiff, Joe D. Weddington, was not a "responsible
person," then you will not consider any other issue. On the other hand, if you
conclude that he was a "responsible person," you must then decide whether he

acted "willfully" in the failure to pay the withheld taxes to the Government.

For purposes of this case the term "willfully"” means only that the
act of failing to pay over the taxes was voluntarily, consciously, and intentionally
done without reasonable cause. If the responsible person consciously, voluntarily

and intentionally used the trust funds which were withheld, or caused them to




be used for purposes other than payment of taxes, he is deemed to have acted
willfully. It is not necessary for you to determine that a Plaintiff had an intent
to defraud or to deprive the United States of the taxes, nor is it necessary that
bad motives or wicked designs be shown on the part of a Plaintiff. The only thing
that need be shown is that he made the deliberate choice to pay other creditors
instead of paying the Government. This means that if you find that a Plaintiff
decided to use corporate funds to pay suppliers, employees' net take home salaries,
rent, or any creditor, including himself, other than the Government, at a time
when withheld taxes were due and owing to the Government, then you must find
that he acted willfully in failing to see that the withheld taxes were paid. It

is no excuse that the responsible person, in good faith, hoped to pay the taxes

at a later time, or relied upon the advice and information furnished by regularly

employed accountants and attorneys.

Under the law, there may be more than one person liable for the penalty.
If, in addition to Plaintiff, you find that there were other officers, directors,
or employees of Biltmore Coal Corporation, Royal Coal Corporation, and Stratford
Coal Corporation, who had a duty to collect and pay over the trust fund monies,
you are instructed as a matter of law that the failure of such other person does

not excuse the Plaintiff for his failure, if any.

While more than one person may be liable for the same corporate
failure to collect, truthfully account for and pay over taxes, the United States
can collect only a single amount equal to the amount which was not collected,
truthfully accounted for and paid over. Thus, amounts collected from one responsible

person will be applied, as collected, in reduction of the amount owed by others.




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE

THE COURT'S INSTRUCTIONS TO THE JURY:

TAX REFUND SUITS
F. Section 6672 Penalty

This action involves the United States of America, the Biltmore Coal
Company, Royal Coal Corporation and Stratford Coal Corporation, Kentucky
Corporations, doing business in Floyd County, Kentucky. Joe D. Weddington

and Clifford Bevins, were officers, and directors of said corporations.

In the present case, as required by the Internal Revenue Code, the
Biltmore Coal Company, Royal Coal Corporation and Stratford Coal Corporation,
withheld from the wages and salaries paid to its employees during the periods

involved, federal income taxes and social security taxes as follows:

BILTMORE 6/30/78 $104,625.

9/30/78 5567197

1027/:38 /78 ¥, 18168

ROYAL 12/31/78 65579
B3 18/8/:9 i 41615

STRATFQRD B2V/80 /.8 W2 20

8y/8115/6/:9 SIABbI0




These corporations failed to pay to the Government the total amount of One
Hundred Two Thousand, Four Hundred Eighty-two and 68/100 Dollars ($102,482.68),

the amount withheld as they were required to do under the law.

To assure that withheld taxes are eventually paid to the Government
when an employer fails to pay, the Congress has enacted a special provision in
the law. That provision is this: Any person associated with a corporation, who
had the duty and responsibility to see that the taxes were paid to the Government,
and who willfully failed to do so, is personally liable in the form of a penalty
for the amount of taxes withheld and not paid to the Government. The penalty
which is provided by law is generally referred to as the 100 percent (100%) penalty
since the amount of the penalty is equal to the amount of taxes which were withheld
but not paid. Thus, the penalty is merely a means of collecting the taxes withheld

and not paid over, and enables the Government to be made whole.

The employers in this case were corporations and, as stated previously,
it can only act through its officers, directors, and employees. Every corporation
which is an employer must have some person who has the duty or responsibility
of withholding and paying over those taxes which the law requires the corporation
to withhold and to pay over to the Government. There may be more than one
responsible person, but there is always at least one. Thus, there may be more

than one person liable for the 100 percent (100%) penalty.

The Plaintiff, Joe D. Weddington, agrees that an assessment was made
against himself and the Biltmore Coal Corporation, Royal Coal Corporation and

Stratford Coal Corporation, in the total amount of One Hundred Two Thousand,




Four Hundred Eighty-two and 68/100 Dollars ($102,482,68), and contends, however,
that such assessment is erroneous. He paid the sum of Three Hundred Eighty

Four Dollars ($384) on said assessment, representing the taxes of one employee

of each corporation for said period of time, and contends he is entitled to a refund
of the money paid by him and to be absolved of any liability on behalf of said

corporation.

Subsequently, the United States extended this action to include
Clifford Bevins as a Third Party Defendant, another officer and director of said
corporations. The United States contends that Clifford Bevins is a responsible
person and also liable for said assessment in the total amount of One Hundred
Two Thousand, Four Hundred Eighty-two and 68/100 Dollars ($102,482.68). The
jury is instructed, howerver, that this subsequent proceeding is no longer for

the jury's consideration.

The Government contends that the Plaintiff, Joe D. Weddington was
a person responsible to collect, truthfully account for and pay over the taxes
which were withheld. The Government also contends that the failure of the Plaintiff
to pay over those taxes was willfull. With regard to those issues, however, you
are instructed that a Plaintiff has the burden of proving to you by a preponderance
of the evidence either that he was not a person whose duty it was to collect and
pay over the taxes in question, or that he did not willfully fail to collect and

pay over such taxes.




The first issue for you to decide, therefore, is whether the Plaintiff
Joe D. Weddington, was a "responsible person." The term "responsible person"
includes any person who is connected or associated with the corporation-employer
in such a manner that he has the power to see that the taxes are paid, or the
power to make final decisions concerning the corporation, or determines which
creditors are to be paid and when they are to be paid. The term "responsible
person'" may include corporate officers, employees, members of the board of
directors or stockholders. The meaning of the term is very broad and is not limited
to the person who actually prepares the payroll checks or the tax returns. The
"responsible person" need not even be authorized to draw checks for the corporation
so long as he has the power to decide who will get such checks. In other words,
the "responsible person" is any person who can effectively control the finances,
or determine which bills should or should not be paid. This control may be exercised

jointly or singularly.

If you find that the Plaintiff, Joe D. Weddington, was not a "responsible
person," then you will not consider any other issue. On the other hand, if you
conclude that he was a "responsible person," you must then decide whether he

acted "willfully" in the failure to pay the withheld taxes to the Government.

For purposes of this case the term "willfully" means only that the

act of failing to pay over the taxes was voluntarily, consciously, and intentionally

domféithout reasonable caus?lf the responsible person consciously, voluntarily

and intentionally used the trust funds which were withheld, or caused them to




be used for purposes other than payment of taxes, he is deemed to have acted
willfully. It is not necessary for you to determine that a Plaintiff had an intent
to defraud or to deprive the United States of the taxes, nor is it necessary that
bad motives or wicked designs be shown on the part of a Plaintiff. The only thing
that need be shown is that he made the deliberate choice to pay other creditors
instead of paying the Government. This means that if you find that a Plaintiff
decided to use corporate funds to pay suppliers, employees' net take home salaries,
rent, or any creditor, including himself, other than the Government, at a time
when withheld taxes were due and owing to the Government, then you must find
that he acted willfully in failing to see that the withheld taxes were paid. It

Is no excuse that the responsible person, in good faith, hoped to pay the taxes

at a later time, or relied upon the advice and information furnished by regularly

employed accountants and attorneys.

Under the law, there may be more than one person liable for the penalty.
If, in addition to Plaintiff, you find that there were other officers, directors,
or employees of Biltmore Coal Corporation, Royal Coal Corporation, and Stratford
Coal Corporation, who had a duty to collect and pay over the trust fund monies,
you are instructed as a matter of law that the failure of such other person does

not excuse the Plaintiff for his failure, if any.

While more than one person may be liable for the same corporate
failure to collect, truthfully account for and pay over taxes, the United States
can collect only a single amount equal to the amount which was not collected,
truthfully accounted for and paid over. Thus, amounts collected from one responsible

person will be applied, as collected, in reduction of the amount owed by others.
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RE: 82—-244
Joe D. Weddington v. USA v. Clifford G. Bewvins

Status Conference, Wed., 3-23-83, 10:00 a.m.
Judge,

There are no new developments herein since the
PC in November, 1982.

Pending Motions: None.
The Court disposed of all pending motions at PC.

(SEE ATTACHED ANALYSIS, AS IT IS STILL CURRENT) .

Donald




TO:  Judge
FROM: Donald
DATE: 11-5-82
RE: 82-244
Joe D. Weddington v. USA v. Clifford G. Bevins

PE Monday, "I =8=82 i a i =008 arim’

Synopsis: The withholding taxes for three coal
corporations (Biltmore Coal Corp., Royal Coal
Corp., and Stratford Coal Corp.) were not paid
during various periods in 1978 & 1979.

Assessments were made against plff and Bevins
as responsible officers of these corps. Both
plff & Bevins were officers & directors of
these corps., but both allege they are not
"responsible persons" within the meaning of
26 U.S.C. §6672 who should have collected

and paid the tax to the USA.

The amount of the assessment and penalty
totals $102,482.68.

Pending Motions:

1. 3rd party-defendant, Bevins, has objected to
interrogatories served on him by the USA, and
has moved the Court to extend the time in which
can answer these interrogatories until December 10,
1982. The interrogs were served on 10-14-82.

P1ff also moves the Court for an extension of time
in which to answer the USA's interrogatories that
were served on him about the same time. Plff's
grounds are that he needssmore time to obtain the
requested information.

Substantive Issues:

1. 1Is plff a "responsible person" within the meaning
O EN26 UL STC RS 667 landinisii8rd=pavtyviide fendanty
Clifford G. Bevins, a responsible person as well?

Comments:

1. The case seems to turn on who is a "responsible person"”
in this matter.

If Weddington & Bevins are found to be such persons,
then it must be determined if they willfully,
voluntarily, etc., failed to pay the withholding taxes.

If they did, then it must be determined if the
amounts of the assessments are correct.

Procedural Issue:
1. It appears that the burden of proof on the issue
of responsibility and the issue of willfulness 1is

on the taxpayers.

ALL PARTIES HAVE FILED THEIR PRELIMINARY CONFERENCE MEMOS.




TO: Judge
FROM: Donald
DATE: 3-24-83
RE: 82-244
Joe D. Weddington v. USA v. Clifford G. Bevins

IS USA's MOTION TO DISMISS BEVINS' COUNTERCLAIM AGAINST PLFF PROPER?

Comments:
il here nisa .S TaxdiGase fonlipoint:

DiBenedetto V. U.S. v. Corwin, et al, v. Goodman, et al (1975)

diagram of this case shows:

IRS had assessed a penalty of $26,099.12 against plff, who
paid $50.00 on the penalty and then brought suit to recover
that payment.

Then the U.S. counterclaimed against plff for the balance due
on the assessment and filed a 3rd-party complaint against Corwin.

Then the 3rd-party defendants (Corwins, et al) filed a fourth-party
complaint against Goodman alleging that Goodmans may be liable
to U.S. (Corwins did not allege that Goodmans were liable to them).

The U.S. Tax Court dismissed Corwins 4th party complaint holding
that it was entirely inappropriate for a third-party defendant
to bring a fourth-party defendant simply because the 4th party
is or may be liable to the U.S.

Sinder v. U.S. v. Ventrone, 655 F.2d 729 (1981)

IRS assessed a tax deficiency against plff for failure to pay
quarterivitaxesiiniithetllastilquarter iof Wil st Filrst iquarte riiin 2
Plff paid part and sued for a refund.

U.S. counterclaimed for the remainder owing.

Then plff sued third-party defendant for the unpaid amount.

As §6672 imposes joint & several liability on each responsible
person, there is no right of contribution between tortfeasors,

the District Court properly dismissed cross-claim against Ventrone.

Our Case - U.S. brought the 3rd-party complaint against Bevins,
who counterclaimed against plff, citing sale to plff of all assets.

Items 4 & 8 of the record.




