In Nesdhem vs. L. & N. ,R. Re 00., 3 S. W. 796, the
at page 800 shows from a number of Kentucky cases that where
ig conflicting evidence as to the degree of negligence it is
the jury and not the court ito decide the degree.

Upon the same subject, 239 (Cyc 645, says:

vInvasion of Privinee of Jury. (a) Acts or Omissions Corr
stituting Negligence. The sxistence of negligence should be
passed upon by the jury as any other fact, and it is impropver
to instruct that a certain fact or group of facte smount to
negligence per se, unless guch acts _are declared by law t¢ he
negligence per se, or are such as 10 induce an inference of
negligence in all reasonable minds. A% most the Jjury should
be instructed that such facts, if established by a Prevolr
derence of the evidence, are propertly to be considered in de-
termining the existence of negligence.

(p) Acts or Omissions Constituting contributory Negli-
gence. Subject 1o the same exceptions stated in the vpreceding
section, an instruction which stated as a rule of law what
facts would constitute contributory negligence is arronecus -and
properly refused.t

In McHenry Coal Company vs. Sneddon, 34 S. W. 228, the

court said; in discussing when punitive damages could be allowed,

"We are satisfied, however, that it is not a case for
punitive damages; and while it is difficult to establish any
certain rule by which trial courts are to be controlled in
thig class of cases, and the instructions must be govenned by
the facts of each case, it is, nevertheless, well settlied that
it i8 not XEEY every case case of gross negligence where pulr
ighment in the way of damages may be inflicted. Where the
facts conduct to show reckless, will ful or malicious conduct
on the part of the party charged with the wrong, exemplary
damages may be awarded. There ig no evidence of the presence
of malice or reckless conduct on the part of the superintendent,
as indicating a porpose tc have the appellee injured, or &
reckless disregard of the safety to his peson, and therefore
the instruction as to punitive damages should have been I'e—
fused. The instruction should have confined the jury, if they
raturned a verdict for the plaintiff, to compensatory damages
only.

On prover instructions as to measurs of damages for per—

sonal injuries being such sum as would fairly and reasonably compen
‘ pain _
sate plaintiff for his physical,and suffering, if any or eithex,

for his loass.of time, if any, the rsasonable exXpense, if any, in the
matter of bills incurred by him or for has permanent impairment or
ability to earn money. See South Covington Raiiway (0., VvsS. Nelson
89 §. W. 201 where the court held that 1t was improper to0 separate

the different items any further than as is apove indicated.




