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PREFACE AND HISTORY AND CON-
STRUCTION OF THE ACT.

In 1878 Judge Chalmers published his Digest
of the English law relative to bills of exchange.
Two years thereafter the Institute of Bankers
and the Asscciated Chambers of Commerce in-
structed him to prepare a bill on the subject.
This he did. His aim, to use his own words, was
“to reproduce as exactly as possible the existing
law, whether it seems good, bad, or indifferent
in its effects.” This act was passed by the Brit-
ish Parliament in 1882 and was entitled the “Bills
of Exchange Act.” Rccognizing the necessity of
uniformity in these matters in this country, at
a meeting of the National Conference of State
Boards of Commissioners for Promoting Uni-
formity of Legislation held in August, 1893, a
committee was appointed who drafted a bill
codifying the laws of negotiable instruments.
This codification was submitted to the conference
at its annual meeting in 1896 and was adopted.
This draft was entitled “Thz Negotiable Instru-
ments Law.”

This draft has been adopted with a few modi-
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fications by the following States, Territories and
Districets: Alabama, Arizona, Colorado, Con-
necticut, District of Columbia, Florida, Hawalili,
Idaho, Illinois, Iowa, Kansas, Kentucky, Louis-
iana, Maryland, Massachusetts, Michigan, Mis-
souri Montana, Nebraska, New Jersey, New
Mexico, New York, North Carolina, North Dakota,
Ohio, Oregon, Pennsylvania, Rhode Island, Ten-
nessee, Utah, Virginia, Washington, West Vir-
ginia, Wisconsin and Wyoming.

The act as originally prepared with certain
changes has been adopted by this State. Section
19 originally read “the signature of any party
may be made by a duly authorized agent. No
particular form of appointment is necessary for
this purpose; and the authority of the agent may
be established as in other cases of agencies.”
For this was substituted by the Kentucky Legis-
lature the following: “The signature of any
party may be made by an agent duly authorized
in writing.”

Sections 95 and 96 in the original draft read
as follows: Section 95. “A written notice need
not be signed, and an insufficient written notice
may be supplemented and validated by verbal
communication. A misdescription of the instru-
ment does not vitiate the notice unless the party
to whom the notice is given is in fact mislead
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thereby.” Section 96 was, “A notice may be in
writing or merely oral and may be given in any
terms which sufficiently identify the instrument
and indicate that it has been dishonored by non-
acceptance or non-payment. It may in all cases
be given by delivering it personally or through the
mail.” As adopted by this State these sections
read as follows: Section 95. “A written notice
need be signed, and an insufficient written notice
may be supplemented and validated by a written
communication. A misdescription of the instru-
ment does not vitiate unless the party to whom
the notice is given is in fact mislead thereby.”
Section 96 as adopted reads: ‘““The notice may be
in writing, and may be given in any terms which
sufficiently identify the instrument and indicate
that it has been dishcnored by non-acceptance or
non-payment. It may in all cases be given by
delivering it personally or through the mail.”
Under these sections it has been held by the Court
of Appeals that a notice must be in writing and
signed. See notes to these sections.

Down to and including Section 189 this State
has adopted the original draft, with certain modi-
fications, and with the same number as to sec-
tions. It omitted Section 190 which gave a title to
the act, for the reason that that title was found
in the caption. Sections 190, 191, 192, 193 and
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194 of our Act are the same as Sections 191, 192,
193, 194 and 195 of the original draft.

Our Act omits Section 196 of the original
draft, which is as follows: “In any case not pro-
vided for in this act the rules of the law merchant
shall govern.” We suppose this was omitted for
the reason that this would have been the law
without it.

Sections 197 and 198 of the original draft
enumerated what laws were repcaled and when
the law should take effect. What laws are re-
pealed are stated in Section 195 of our Act, which
provides that all laws that are “inconsistent with
this act are hereby repealed.” Our Statute was
approved by the Governor on March 25, 1904,
and under Section 55 of our State Constitution
became a law on June 13, 1904.

As we have stated, the English Bills of Ex-
change Act was nothing more nor less than
a codification of the law merchant with all its
zood and bad effects. So the Negotiable Instru-
ments Law as prepared by its authors followed
in the same line and was only a codification.
These views have been adopted by the Court of
Appeals of this State. In the case of Wettlaufer
v. Baxter, 137 Ky. 362, 125 S. W. 741, the Court
of Appeals said: “The negotiable instrument act
is not a new law. It is with few exceptions merely
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the codification of old laws that were in force and
effect by virtue of judicial pronouncement or
legislative enactment, and generally uniform. In
many of the States, including our own, there was
very little statutory law on the subject of bills
and notes previous to the passage of this act.
Some of these statutes were not uniform, nor
indeed were the opinions of the courts altogether
in harmony. And so, to remove the confusion and
uncertainty that was caused in commercial affairs
by the lack of uniformity in legislative enactments
and harmony in judicial opinions, a committee of
gentlemen learned in the commercial law pre-
pared the negotiable instrument act, not with a
view of making any radical changes in the law
as generally understood and administered, but to
remove the doubt as well as conflict that had in
some instances come into existence from differ-
ence in statutory laws as well as court opinions.
The result of their labors was the present act,
which has become the law in a large majority of
the States. And looking to the intention of the
law and the purpose of its preparation and en-
actment, if there is doubt about the meaning of
any of its provisions, and that doubt can be solved
by a reference to the law merchant as it was there-
tofore administered, this law should be looked to,
and the act if practicable given such a construc-
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tion as will make it harmonize with the general
principles of commercial law in force before its
enactment.” And again, in Campbell v. Fourth
Nat. Bank, 137 Ky. 555, 126 S. W. 114, the court
says: ‘““The negotiable instrument act is in the
main merely a codification of the common law
rules on the subjects to which it relates. It was
intended principally to simplify the matter by
declaring the rule as established by the weight
. of authority. There are a few innovations in
the law merchant as before settled by the courts.
Where it lays down a new rule, it controls; but,
where its language is consistent with the rule pre-
viously recognized, it should be construed as sim-
ply declaratory of the law as it was before the
adoption of the act.” To the same effect see
Mechanics & Farmers' Savings Bank v. Katter-
john, 137 Ky. 427, 125 S. W. 1071; Williams v.
Paintsville Nat. Bank, 143 Ky. 781, 137 S. W. 535;
First Nat. Bank v. Bickel, 143 Ky. 754, 137 S. W.
790.

In Young v. Exchange Bank, 152 Ky. 293,
153 S. W. 444, this act was applied to a draft
drawn, indorsed and accepted before the passage
of this act. In that case it was held that this act
was but a codification of the law merchant and
should be applied to a draft drawn before its
passage where our Court of Appeals had not
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passed upon the question. In other words, this
act was but a statement of the law as the Court
of Appeals would have decided the law to be
without the act.

From this history of the law and these deci-
sions may be deduced three rules; first, the great
and controlling factor in the construction of this
act is that it is a codification of the law as it
existed previous to its adoption. Second, that
the purpose of this act was to establish uniformity
of rule in the various States of this Union. Third,
where a new rule is stated it obtains.

The first result of these rules is the fact that
since this act is a codification of the law mer-
chant it does not control the construction or en-
forcement of the rights and liabilities of parties
to any contract which is not under the terms of
this act a negotiable instrument. Eades v. Muhlen-
berg County Savings Bank, 157 Ky. 416, 163 S.
W, 494,

The next result is that where this act does not
establish a new rule and is only a codification of
the law as it previously existed, the decisions of
our Court of Appeals are the best evidence in this
State of what the law means. A thorough under-
standing of these decisions is therefore essential
to a proper construction of the act.

It is obvious that the uniformity sought by
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this act will be statutory. The courts of the va-
rious States will construe it according to the light
that they have; and one State will not vield to
the construction given it by another State except
to the extent that the rule of reason may prevail.
Therefore, under this rule decisions of our Court
of Appeals on the construction of this act will
determine what the law is in this State.

Even the statement that where a new rule is
introduced it must prevail is not so very im-
portant when we remember that this act is a
codification. No rule in the act as originally
written was absolutely new. Such rules are new
only in certain jurisdictions. They once obtained
in a majority of th= States and were introduced
into the act for the sole purpose of uniformity.
Take for instance the guestion of the law of
checks. The law once in this State was that a
check was nothing more nor less than a bill of
exchange. To this general rule exceptions were
afterwards made by the courts. The Legislature
merely restored the law to what it once was.
Or, take the most radical change that has been
made in Kentucky by the act (Section 184) which
has made all promissory notes, which possess the
essentials laid down by Section 1, negotiable.
Even this, while making a new rule as to promis-
sory notes, has introduced no new element in the
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law of this State with regard to negotiable instru-
ments.

From the beginning our Court of Appeals
grasped with clear understanding the principles
governing a bill of exchange. Both our Courts
and Legislature refused to extend these prineciples
to ordinary promissory notes. Unless such notes
were discounted by banks whose private charters
raised them to the footing of a bill of exchange or
under the act of 1865, now Section 483 of the
Kentucky Statutes, they remained with but little
difference mere contracts for the payment of
money. But under this act a promissory note
possessing the elements of negotiability is just
as negotiable as a bill of exchange. The only
difference is that one is an order and the other
a promise. When once launched on their com-
mercial journey they have the same character-
istics and under the same conditions reach the
same end. They are upon the same footing. Or
to use technical language, a negotiable promissory
note is now, at its inception, on the footing of a
bill of exchange. The act even at this vital point
introduces no new rule, but only enlarges the class
to which this rule applies.

So that under all these rules the practicioner
must, in the first instance, rely upon the opinions
of our own court of last resort. Before the pass-
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age of this act we had over one hundred and ten
vears of judicial construction of the law mer-
chant. And since its passage ten years of judicial
construction of this act.

My single purpose in the preparation of this
book has been to set forth as best I eould the law
merchant as it exists in Kentucky. No attempt
has been made to go outside our State for deci-
sions. I believe that in the decisions of our Court
of Appeals will at least be found a foundation,
and in many cases, the whole structure of the law.

In conclusion the author wishes to acknowl-
edge his obligations to the work of Mr. Charles M.
Lindsay, whose annotations to this act were pub-
lished in 1904 and have been found most valuable.

JOHN C. MILLER.
January 1, 1915.



EXPLANATION.

The sections of this Act have been cross-ref-
erenced not by annotation but by inserting after
the word or phrase the number of the section to
which it is desired to attract the reader’s attention.
For instance, in Subsection 1 of Section 1 after
the word “writing” have been inserted the figures
190, which refer the reader to Section 190 where
it is declared that the word “written” includes the

word “printed.”
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THE KENTUCKY
NEGOTIABLE INSTRUMENTS LAW

§ 1. Requirements of a Negotiable In-
strument.—“An instrument to be negotiated
must conform to the following requirements:

(1) “It must be in writing (Sec. 190) and
signed (Sec. 19) by the maker or drawer.

(2) “Must contain an unconditional (Sec.
3) promise or order to pay a sum certain
(Sec. 2) in money (Sec. 6, Sub. 5).

(3) “Must be payable on demand (Sec. 7)
or at a fixed or determinable future time
(Sec. 4).

(4) “Must be payable to the order of a
specified person (Secs. 8, 190) or to bearer
(Sec. 9) ; and

(5) “Where the instrument is addressed
to a drawee, he must be named or otherwise
indicated therein with reasonable certainty.”

See note to Section 184 on the question of what
18 negotiability.
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In the original drafi the word regotiable was
used.

Signed. “When the law requires any writing
to be signed by a party thereto, it shall not be
deemcd to be signed unless the signature be sub-
scribed at the end of such writing.” (Ky. Stats.,
Sec. 468).

The signature may be by mark unattested.
Hinkle v. Dodge, 7 K. L. R. 526; Stanles v.
Bedford Loan & Deposit Bank, 98 Ky. 451, 33 S.
W. 403, 17 K. L. R. 1035.

In the Staples case it is said “the words ‘James
? Staples’ do not constitute the signature of the

Mark
appellant, but the cross mark or sign is that sig-

nature.”

But it seems to have been held that an unat-
tested signature by mark does not have the same
evidential effect as a signature in writing.
Chadwell’s Adm’r. v. Chadwell, 98 Ky. 643,
33 S. W. 1118, 17 K. L. R. 1207; Vanover v.
Murphy’s Adm’r., 15 S. W. 61, 12 K. L. R. 733.

This applies even where there is no plea of non
est factum. Chadwell’s Adm’r. v. Chadwell supra.

“No person shall be bound as the surety of an-
other by the act of an agent, unless the authority
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of the agent is in writing, signed by the principal;
or, if the principal does not write his name, then
by his sign or mark made in the presence of at
least one creditable attesting witness.” (Kentucky
Statute, Section 482). Ragan v. Chenault, 78 Ky.
546 ; Billington v. Commonwealth, 79 Ky. 400}.

Section 482 applies to signature to power of
attorney and not to signature to original obliga-
tion. See Staples case supra and Measles v.
Morton, 93 Ky. 50, 18 S. W. 1028, 13 K. 'L. R.
958 It is not surety’s signature even though made
by his agent in his presence. Billington case
supra. Nor can such signature be ratified
verbally. Ragan case supra. But such signature
can be ratified by writing, Riggan v. Crain, 86
Ky. 249, 5 S. W. 561, 9 K. L. R. 528; or signer
may be estopped to deny it, Rudd v. Matthews, 79
Ky. 479; Union Central Life Insurance Co. v.
Johnson, 76 S. W. 335, 25 K. L. R. 682.

Money. “Bills, drafts or checks, payable in
bank notes or currency, or other funds, whereso-
ever drawn or payable, shall be deemed negotia-
ble, and treated in all respects as if drawn for
money, except as to the value of the currency
in which they are payable.” (Ky. Statutes 478).

It will be observed that this statute does not
in terms include promissory notes. Whether or
not this act which makes a promissory note ne-
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gotiable in the same manner as a bill of exchange
would bring such notes within the perview of
Section 478 is a question that has not been passed
upon by the Court of Appeals.

For different kinds of money see Piner v.
Clary, 17 B. Mon. 663; Morrison v. Tate, 1 Met.
569; Johnson v. Vickers, 1 Duv. 267; Smith’s
Adm’r. v. Dillon’s Adm’'r., 2 Duv. 153; Glass v.
Pullen, 6 Bush 351.

An order in the form of a bill of exchange
but payable in merchandise is not a bill of ex-
change. Coyle’s Extx. v. Satterwhite’s Adm’r.,
4 T. B. Mon. 124 ; May v. Landsdown, 6 J. M. 165.

Payable to the order of a specified person or
bearer. The use or nonuse of these words dis-
tinguishes a negotiable instrument from one which
is merely assignable. In the case of Wettlaufer
v. Baxter, 137 Ky. 362, 125 S. W. 741, it is said:
“It will thus be seen that it was uniformly held
that, in order to make a note or bill negotiable,
the words ‘to order’ or ‘to bearer’ or equivalent
words, must be used in the body of the note. It
will be kept in mind, however, that the absence
of these words does not affeet the validity of a
note or render it nontransferable or nonassign-
able. Their only effect is to make the instrument
negotiable and thereby cut off defenses that the
maker or either of the parties to the paper might
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have and make against the holder in due course
if the note was nzgotiable.”

The words payable to ovder are synonymous
with the words payable and negotiable. MeCor-
mack v. Clarkson, 7 Bush 519.

A note payable “to D. L. or order negotiable
and payable at M. N. Bank” is a negotiable in-
strument. Alexander & Co. v. Hazelrigg, 123
Ky. 677, 97 S. W. 3b3.

See Jett v. Standafer, 143 Ky. 787, 137, S.

W. 513.

§ 2. Sum Payable Must Be Certain.—
“The sum payable is a sum certain within
the meaning ot this act, although it is to be
paid:

(1) “With interest; or

(2) “By stated installments; or

(3) “By stated installments, with a provi-
sion that upon default of payment of any
installment, the whole shall become due; or

(4) “With exchange, whether at a fixed
rate or at the current rate; or

(5) “With costs of collection or an attor-
ney’s fee, in case payment shall not be made
at maturity.”

Installments. Robertson v. Commercial Se-
curity Co., 1562 Ky. 336, 153 S. W. 450.
Attorney’s Fee. While the provision in a note
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providing for the collection of an attorney’s fee
does not render a note non-negotiable, yet in this
State such a provision is deemed contrary to public
policy and void. Thomasson v. Townsend, 10 Bush
114; Gaar v. Louisville Banking Co., 11 Bush.
189; Rilling v. Thompson, 12 Bush 310; Wither-
spoon v. DMusselman, 14 DBush 214; Pryse
v. Peoples B. L. & S. Ass’n.,, 19 K. L. R. 7562, 41
S. W. 514; Kentucky Trust Co. v. Third Nat’l
Bank, 106 Ky. 232, 20 K. L. R. 1797, 50 S. W.
43; Southern Warehouse & Transfer Co. v. Me-
chanic’s Trust Co., 56 S. W. 162, 21 K. L. R. 1734;
Fidelity Trust & Safety Vault Co. vs. Ryan, 109
Ky. 240, 58 S. W. 610, 22 K. L. R. 734.

Even though such a fee is recoverable under
the law of the State where a note is payable, it
cannot be recovered in this State, because such a
provision is contrary to the public policy of this
State. Carsey & Co. v. Swan & James, 150 Ky.
473, 150 S. W. 534.

§ 3. When An Order or Promise Is Un-
conditional.—“An unqualified order or prom-
ise to pay is wnconditional within the meaning
of this act, though coupled with it:

(1) “An indication of a particular fund,
out of which reimbursement is to be made, or
a particular account to be debited with the
amount; or
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o/
(5]

(2) “A statement of the transaction
which gives rise to the instrument.

“But an order or promise to pay out of a
particular fund is not unconditional.”

A mere indication of a fund out of reimburse-
ment may be made or an account to be debited
does not make order or promise conditional.
Bank of Kentucky v. Sanders, 3 A. K. Mar. 184;
Early v. MeCart, 2 Dana 414; Biesenthall v. Wil-
liams, 2 Duv. 329. Nor does the fact that the
obligation is secured by a lien. Duncan v. Louis-
ville, 13 Bush 278; McCarty v. Louisville Banking
Co.,, 100 Ky. 4, 37 S. W. 144, 18 K. L. R. 569;
Hargis v. Louisville Trust Co., 30 S. W. 877, 17
K. L. R. 218. But an order or promise to pay out
of a fund is conditional. Nichols’ Adm’r. v. Davis,
1 Bibb 490; Mershon v. Withers, 1 Bibb 503;
Curle v. Beers, 3 J. J. Mon. 170; Carlisle v. Du-
brec, 3 J. J. Mon. 542; Strader v. Bachelor, 8 B.
Mon. 168. The rule is: “It is an essential quality
of a good bill that it attach to itself the personal
responsibility of the drawer, and be not drawn
on the credit of any particular fund.” Nichols v.
Davis supra. Of course the same rule applies to
a promissory note, in which case the maker must
be personally liable and not a particular fund.
Or to put it in other words, does the note ot bill
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carry the personal liability of the maker or drawer
or only the liability of a particular fund?

Of course a statement in the instrument of an
‘illegal transaction would be notice thereof to

every holder.

§ 4. What Is a Beterminable Future
Time.—“An instrument is payable at a de-
terminable future time, within the meaning of
this act, which is expressed to be payable:

(1) “At a fixed period after date or
sight; or

(2) “On or before a fixed or determinable
future time specified therein; or

(3) “On or at a fixed period after the
occurrence of a specified event, which is cer-
tain to happen, though the time of happen-
ing be uncertain.

“An instrument payable upon a contin-
gency is not negotiable, and the happening
of the event does not cure the defect.”

An instrument payable on a contingeney is not
negotiable. Nichols v. Davis, 1 Bibb 490; Strader
v. Bachelor, 8 B. Mon. 168; Early v. MeCart, 2
Dana 414.

§ 5. Provisions Affecting Negotiabil-
ity.—“An instrument which contains an or-
der or promise to do an act in addition to the
payment of money is not negotiable; but the
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negotiable character of an instrument other-
wise negotiable is not affected by a provision
which:

(1) “Authorizes the sale of collateral se-
curities in case the instrument be not paid
at maturity; or

(2) “Authorizes a confession of judgment
if the instrument be not paid at maturity; or

(3) “Gives the holder an election to re-
quire something to be done in lieu of pay-
ment of money.

“But nothing in this section shall validate
any provision or stipulation otherwise il-
legal.”

As to vendor’s and mortgage liens see note to
Section 3.

While an authority to confess judgment, given
before an action is instituted, is void in Kentucky
(Ky. Stat. 416), yet such a provision in an instru-
ment neither makes the instrument void, nor, by
the very words of the above section, makes it
non-negotiable. And here it may be said that
this act, where it merely states that any particular
provision in an instrument shall not affect its ne-
gotiability, does not make that valid which other-
wise is illegal; nor on the other hand does a law,
which makes certain contracts void, affect the
negotiability of an instrument otherwise complete
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and legal, except where it is denounced by a
statute as void. See note to Section 57.

§ 6. Negotiable Character, When Not
Affected.—“The validity and negotiable char-
acter of an instrument are not affected by the
fact that:

(1) “It is not datcd (Sees. 13, 14, 17) ; or

(2) “Does not specify the wvalue given
(Sees. 24, 190), or that any value has been
given therefor; or

(3) “Does not specify the place where
it is drawn or the place where it is payable
(Sees. 13, 14) ; or

(4) “Bears a seal; or

(5) “Designates a particular kind of cur-
rent money in which payment is to be made
(Seec. 1, Sub. 2).

“But nothing in this section shall alter
or repeal any statute requiring in certain
cases the nature of the consideration to be
stated in the instrument.”

The date is a material but not an essential
part of a negotiable paper. Stout v. Cloud, 5 Litt.
205. As to particular kind of money, see Hord v.
Miller, 2 Duv. 103 ; Ledford v. Smith, 6 Bush 129;
Glass v. Pullen, 6 Bush 346; Murray v. Meagher,
8 Bush 574.

As to statement of consideration, see note to
Section 57 on “Peddlers’ Notes.”
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§ 7. When Payable on Demand.—“An
instrument is payable on demand:

(1) “Where it is expressed to be payable
on demand, or at sight, or on presentation; or

(2) “In which no time for payment is ex-
pressed.

“Where an instrument is issued, accepted
or endorsed when overdue, it is, as regards
the person so issuing, accepting or endorsing
it, payable on demand (Sec. 45).”

This abolishes former distinctions between
paper payable at sight and on demand.

§ 8. When Payable to Order.—“The in-
strument is payable to order where it is
drawn payable to the order of a specified per-
son or to him or to his order. It may be drawn
payable to the order of:

(1) “A payee who is not maker, drawer,
or drawee; or

(2) “The drawer or maker; or

(3) “The drawee; or

(4) “Two or more payees jointly (Sec.
41) ; or

(5) “One or some of several payees; or

(6) “The holder of an office for the time
being. :

“Where the instrument is payable to or-
der, the payee must be named or otherwise
indicated therein with reasonable certainty.”

Payable to order of one or several pajees.
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Such notes are now not payable on a contingency
within the meaning of this act.

This section is cited in Wettlaufer v. Baxter,

137 Ky. 362, 125 S. W. 741.

“The in-

§ 9. When Payable to Bearer.
strument is payable to bearer:

(1) “When it is expressed to be so pay-
able; or

(2) “When it is payable to a person
named therein or bearer; or

(3) “When it is payable to the order of
a fictitious or non-existing person, and such
fact was known to the person making it so
payable; or

(4) “When the name of the payee does
not purport to be the name of any person; or

(5) “When the only or last endorsement
is an endorsement in blank (Sec. 34).”

Notice the words in Subsection 5 only or last.

One who indorses a note payable neither to

order nor hearer, does not incur any liability as
indorser, arising under this Act. (Wettlaufer
v. Baxter, 137 Ky. 362, 125 S. W. 741).

Where the last indorsement on a lost note

was in blank, it is necessary that the plaintiff
execute bond required by Section 7 of the Civil
Code. Hoyland v. National Bank of Middles-
borough, 137 Ky. 682, 126 S. W. 356; but where
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it is payable to order and not indorsed in blank,
no such bond is required. Foster’s Adm’r. v.
Metcalfe, 144 Ky. 385; 138 S. W. 314.

§ 10. Sufficient Terms.—“The negotiable
instrument need not follow the language of
this Act, but any terms are sufficient which
clearly indicate an intention to conform to
the requirements thereof (Sec. 17).”

§ 11. Date, Presumption.—“When the
instrument or an acceptance or any indorse-
ment thereon is dated, such date is deemed
prima facie to be the true date of the making,
drawing, acceptance or indorsement, as the
case may be (Scc. 45).”

§ 12. Antedated or Post-Dated—Effect
O0f.—“The instrument is not invalid for the
reason only that it is ante-dated or post-
dated, provided this is not done for an ille-
gal or fraudulent purpose. The person to
whom an instrument so dated is delivered,
acquires the title thereto as of the date of
delivery.”

§ 13. When Holder May Insert True
Date.—“When an instrument expressed to
be payable at a fixed period after date is
issued undated or where the acceptance of
an instrument payable at a fixed period after
sight is undated, any holder may insert there-
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in the true date of issue or acceptance and
the instrument shall be payable accordingly.
The insertion of a wrong date does not
avoid the instrument in the hands of a sub-
sequent holder in due course; but as to him,
the date so inserted is to be regarded as the
true date (Sec. 14).”

§ 14. When Blanks May Be Filled.—
“Where the instrument is wanting in any
material particular, the person in possession
thereof has a prima facie authority to com-
plete it by filling up the blanks therein. And
a signature on a blank paper delivered (Secs.
15 and 16) by the person making the signa-
ture in order that the paper may be con-
verted into a negotiable instrument operates
as a prima facie authority to fill it up as such
for any amount. In order, however, that any
such instrument when completed may be en-
forced against any person who became a party
thereto prior to its completion, it must be
filled up strictly in accordance with the au-
thority given and within reasonable time.
But if any such instrument, after completion,
is negotiable® to a holder in due course it is
valid and effectual for all purposes in his
hands, and he may enforce it as if it had been
filled up strictly in accordance with the au-
thority given and within a reasonable time.”

*In the original draft the word “negotiated” was used.
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It should be noted that this section gives only
the right to complete the instrument. Where any
words are added to a complete note, it is an alter-
ation. See Section 125 and Blakey v. Johnson,
13 Bush 197. Also that the instrument must be
delivered. See Section 15. Such a paper is ne-
gotiable only when completed.

In the cases of Bank of Limestone v. Penick,
5 T. B. Mon. 25; Taylor v. Craig, 2 J. J. Mon. 449;
Bank of Com. v. Curry, 2 Dana 142; Bank of
Kentucky v. Garey, 6 B. Mon. 626; Patton v.
Shanklin, 14 B. Mon. 13; Jones v. Shelbyville Fire
& L. Ins. Co., 1 Met. 58; Rogers v. Poston, 1 Met.
643; Smith v. Lockridge, 8 Bush 423; Woolfolk
v. Bank of America, 10 Bush 504 ; Cason v. Grant
County Deposit Bank, 97 Ky. 487; 31 S. W. 40,
17 K. L. R. 344; and Stanley v, Davis, 107 S. W.
773, 33 K. L. R. 1135; involving notes exccuted
before the passage of this Act, it was held that
where one signed and delivered a blank note, he
was liable for any amount or any stipulation in-
serted in the proper blank, irrespective o1 any
limitation of authority, of which limitation the
payee or holder had no notice. This is undoubt-
edly yet the law as to a holder in due course as
defined in this act, as is shown by the words of this
section and the case of Diamond Distilleries Co.
v. Gott, 137 Ky. 585, 126 S. W. 131; but the ques-
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tion seems to be open as to the rights of a payee,
under this section, where the note is filled out in
violation of the directions of the signer. In the
case of Hermann’s Exor. v. Gregory, 131 Ky. 819,
115 S. W. 809, it was contended that, where H.
signed a blank note for a certain purpose, and
where it was filled out and payees’ names inserted
by the attorney of the payees and in their presence
and then signed by principal debtor and delivered
for another purpose, but payees were ignorant
of the limitation, H. was not liable. It was argued
that payeces were parties to the note before its
completion ; that the note had not been negotiated
to them (Section 30), because not being pavable
to bearer was therefore not negotiable by delivery,
but being payable to order of payees was of course
not negotiated to them by indorsement; that pay-
ees were not holdeis in diue conrse (Sce. 52, Sub-
sec. 4) and that they were immediate parties (Sec-
tion 16). The Court said: “Without wholly giv-
ing our consent to the contention of appellant, let
us see whether his testator’s estate can escape lia-
bility under the rule laid down by himself,” and
the Court procesded to hold that the directions of
appellant had not been violated. But we suggest
that such signer might yet be held estopped by
reason of his negligence in delivering the paper
in blank. Sec note to Section 124.
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Where a bill is left blank as to date, amount
and address, these blanks may be filled and a
holder in due course is not affected by the fact
that the authority may be exceeded. Smith v.
Lockridge, 8 Bush 423.

§ 15. Incomplete Instrument—“Where
an incomplete instrument has not been de-
livered it will not, if completed and negoti-
ated, without authority, be a valid contract in
the hands of any holder (Sec. 190), as against
any person whose signature was placed there-
on before delivery (Secs. 14, 16).”

“See note to Section 16.

§ 16. Delivery.—"“Every contract on a
negotiable instrument is inecomplete and re-
vocable until delivery of the instrument for
the purpose of giving effect thereto. As be-
tween Immediate partics, and as regards a
remote party other than a holder in due
course, the delivery, in order to be effectual,
must be made either by or under the authority
of the party making, drawing, accepting, or
endorsing as the case may be; and in such case
the delivery may be shown to have been con-
ditional or for a special purpose only, and
not for the purpose of transferring the prop-
erty in the instrument. But where the in-
strument is in the hands of a holder in due
course, a valid delivery thereof by all par-
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ties prior to him so as to make them liable
to him is conclusively presumed. And where
the instrument is no longer in the posses-
sion of a party whose signature appears
thereon, a valid and intentional delivery by
him is presumed until the contrary is proved
(Secs. 15, 16, 23).”

The distinction between this section and Sec-
tion 15 is that this section deals with completed
instruments and Section 15 with incompleted in-
struments. If the bill or note is incomplete, it
will not be valid if filled out and negotiated with-
out authority against any person signing before
delivery. But if it is complete and payable to
bearer, as provided by Section 9, it is valid in the
hands of a holder in due course even if stolen.
But of course this is not the rule where the holder
claims through a forged signature (Section 23).

See generally Caruth v. Thompson, 16 B. Mon.
572 and Prather v. Weissiger, 10 Bush 117;
Greenwell v. Hayden, 78 Ky. 332.

But notice the rule as between immediate pai-
ties. This may change the rule laid down in
many of the authorities cited in note to Section
14, where it was held that a note delivered to an
agent, who in turn delivered it to an innocent
payee, in violation of his private instructions, was
binding in the hands of the payee, who, it would
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appear, is now an immediate and not a remote
party.

§ 17. Ambiguous Instruments—How
Construed.—‘“Where the language of the in-
strument is ambiguous, or there are omis-
sions therein, the following rules of con-
struction apply:

(1) “Where the sum payable is expressed
in words and also in figures and there is a
discrepancy between the two, the sum de-
noted by the words is the sum payable; but if
the words are ambiguous or uncertain, ref-
erence may be had to the figures to fix the
amount.

(2) “Where the instrument provides for
the payment of interest, without specifying
the date from which interest is to run, the
interest runs from the date of the instru-
ment, and if the instrument is undated, from
the issue (190) thereof.

(3) “Where the instrument is not dated,
it will be considered to be dated as of the
time it was issued (Sec. 13).

(4) “Where there is conflict between the
written and printed provisions of the instru-
ment, the written provisions prevail.

(5) “Where the instrument is so am-
biguous that there is doubt whether it is a
bill or a note, the holder may treat it as either,
at his election (Secs. 122, 184).

(6) “Where a signature is so placed upon
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the instrument that it is not clear in what
capacity the person making the same in-
tended to sign, he is to be deemed an indorscr

(Secs. 64 to 69 inclusive).
(7) “Where an instrument containing

the words, ‘I promise to pay,’ is signed by
two or more persons, they are deemed to be
jointly and severally liable thereon.”

Sum payable in words and figures. See Wool-
folk v. Bank of America, 10 Bush 504.

Interest. This provision seems to be in ac-
cord with the previous decisions in this State.
See Whitton v. Swope, 1 Litt. 160; Miller v. Kav-
anaugh, 99 Ky. 377; 35 S. W. 920; 18 K. L. R.
183. The Court in the last case said, concerning
a note payable two years after date, “with in-
terest at the rate of six per centum per annum
from * * * until paid.” “It (the note) was to be
paid at a given date, and it is unreasonable to
suppose that a note for the payment of money
on a particular day, with interest at a certain
rate per annum until paid, could be construed to
mesan that the interest should commence on the
day of payment, and not before, for the law would
give interest from that date.” In the case of
White v. Shepherd, 140 Ky. 349, 131 S. W. 17,
it was held that the insertion of the words “with
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interest at 6 per cent.” was a material altera-
tion.

Subsection 5. See Piner v. Clary, 17 B. Mon.
645; Bradley v. Mason, 6 Bush 602.

Subsection 6 is cited in Young v. Exchange
Bank, 152 Ky. 293; 153 S. W. 444, in deciding
that an accommodation indorser on a draft, ex-
ecuted before this act went into effect, was not

a surety.

§ 18. Liability Where Signature Does
Not Appear—Trade or Assumed Names.—
“No person is liable on the instrument whose
signature does not appear thereon (Secs. 20,
42), except as herein otherwise expressly pro-
vided. But one who signs in a trade or as-
sumed name will be liable to the same extent
as if he had signed in his own name.”

As to partnership signatures. Hykes v. Craw-
ford, 4 Bush 19; Macklin’s Exr. v. Crutcher, 6
Bush 401 ; Carter v. Mitchell, 94 Ky. 261, 22 S. W.
83, 15 Ky. L. Rep. 53; National Exchange Bank
v. Wilgus, 95 Ky. 309, 256 S. W. 2, 15 Ky. L. R. 763;
Faris v. Cook, 110 Ky. 867, 62 S. W. 1043, 63 S.
W. 600, 23 Ky. L. R. 328. It should be observed
that all these cases were decided prior to the
passage of this Act.
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§ 19. Signature by Agent.—“The signa-
ture of any party may be made by an agent
duly authorized in writing (Secs. 42, 190).”

This makes a radical change in our law. Of
course the authority of an agent must be in writ-
ing. But what of that of a principal officer of a
corporation? In Star Mills v. Bailey, 140 Ky.
194, 130 S. W. 1077, it is said: “But more is
needed to make a promissory note of a corpora-
tion than the signature of the corporate name
by its president. His authority must be shown.”
If so, then it must be in writing. On the other
hand it was held as to transactions occurring,
after the passage of this Act, that: “The cashier
of a bank has general authority to discount and
rediscount paper owned by the bank, and to sell
and assign paper owned by it for a valuable con-
sideration * * *  First State Bank’s Rec. v.
Farmers’ Bank, 155 Ky. 693, 160 S. W. 250. And
the same was held in Citizens’ Bank v. Bank of
Waddy’s Rec., 126 Ky. 169, 103 S. W. 249. But
in Citizens’ Bank case it was pointed out that
“the money borrowed was paid to the Bank of
Waddy and was used by the Bank of Waddy”
and “the only officer it really had was the cashier.”
If these citations were intended to be material,
they mean that the cashier’s authority was not
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derived from his office, but from facts which had
to be proved by parol evidence.
See Introduction.

§ 20. Liability or Persons Signing As
Agent.—“Where the instrument contains, or
a person adds to his signature, words in-
dicating that he signs for or on behalf of the
principal, or in a representative capacity, he
is not liable on the instrument if he was duly
authorized; but the mere addition of words
describing him as an agent, or as filling a
representative character without disclosing
his principal, does not exempt him from per-
sonal liability.”

This section makes personally liable an agent,
with full authority where he does not disclose
his principal; or where he discloses his principal
but lacks authority.

See the following cases as to signatures of
agents and when they individually or their prin-
cipal were bound: McBean v. Morrison, 1 A. K.
Mar. 545; Offutt v. Ayres, 7 T. B. Mon. 356 ; Bur-
bank v. Posey, Adm’r., 7 Bush 372; Track v. Rob-
erts, 1 B. Mon. 201; Whitney v. Sudduth 4, Met.
296 ; Pack v. White, 78 Ky. 243 ; Moffett v. Hamp-
ton, 31 S. W. 881, 17 K. L. R. 534; McKensey v,
Edwards, 88 Ky. 272, 10 S. W. 815, 10 K. L. R.
854 ; Yowell v. Dodd, 3 Bush 581; Caphart v. Dodd,
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3 Bush 584; Carson v. Lucas, 13 B. Mon. 213;
Warford v. Temple, 73 S. W. 1023, 24 K. L. R.
2268 ; Bank of Kentucky v. Sanders, 3 A. K. Mar.
184; Lewis v. Harris, 4 Met. 353. All of these
cases were decided prior to the passage of this

Act.

§ 21. Signature by Procuration.—“A
signature by procuration operates as notice
that the agent has but a limited authority to
sign, and the principal is bound only in case
the agent in so signing acted within the
actual limits of his authority.

§ 22. Indorsement or Assignment by
Infant or a Corporation Lacking Capacity.—
“The indorsement or assignment of the in-
strument by a corporation or by an infant
passes the property therein, notwithstanding
that from want of capacity the corporation
or infant may incur no liability thereon.”

An assignment of a note by an infant is
voidable but not void. Semple v. Morrison, 7
T. B. Mon. 298.

Where one indorses a bill drawn by a cor-
poration, he is not released by reason of the fact
that the corporation was not liable, because it
did not possess the capacity to draw the bill
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M. V. Monarch Co. v. Farmers’ & Drovers’ Bank,
105 Ky. 430, 49 S. W. 3817, 20 K. L. R, 1351.

§ 23. Forged or Unauthorized Signa-
ture.—"“Where a signature is forged or made
without the authority of the person whose
signature it purports to be, it is wholly in-
operative, and no right to retain the instru-
ment, or to give a discharge therefor, or to
enforce payment thereof against any party
thereto, can be acquired through or under
such signature, unless the party against
whom it is sought to enforce such right is
precluded from setting up the forgery or
want of authority.”

No recovery can be had on note to which
maker’s name was forged. Hon. v. Harned, 38
S. W. 688, 18 K. L. R. 864.

A forged or unauthorized signature of an ac-
commodation indorser will not prevent a recovery
on the instrument, where holder does not claim
through such indorsement. Jett v. Standafer, 143
Ky. 787, 137 S. W. 513.

“A forged indorsement cannot transfer any
interest in the bill, and the holder thereof has no
right to demand the money.” Farmers’ National
Bank v. Farmers’ & Traders’ Bank, 159 Ky. 141,
166 S. W. 986. And see note to Section 185.
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Section 24.
25.
26.
27.
28.
29.

§ 24.

“Every

NEGOTIABLE INSTRUMENTS §24

ARTICLE IL

CONSIDERATION.

Presumption of consideration.
What constitutes a consideration.
Holder for value.

Holder for value: lien.

Absence or failure of consideration.
Liability of accommodation party.

Presumption of Consideration.—

negotiable instrument is deemed

prima facie to have been issued for a valu-
able consideration, and every person whose
signature appears thereon to have become a
party thercto for value (Sec. 6, Sub. 2).”

Section 471 of the Kentucky Statutes placing
all writings for the payment of money, etc., with-
out a seal, upon the same footing with sealed
writings, makes every such written promise im-
port a consideration; and it is therefore unneces-
cary to allege a consideration on a promissory
note. Bronston’s Adm’r. v. Lakes, 135 Ky. 173,
121 S. W. 1021. As to bills of exchange and prom-
issory notes placed on the footing of bills of ex-
change, see Early v. MecCart, 2 Dana 414 and
Beattyville Bank v. Roberts, 117 Ky. 689, 78 S.

W. 901.
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For form of plea of no consideration, see
Evans v. Stone, 80 Ky. 78; Mullikin v. Mullikin,
23, S. W. 352, 25 S. W. 598, 15 K. L. R. 612; All-
nutt v. Allnutt’s Exr., 127 S. W. 986; Bronston’s
Adm’r. v. Lakes, supra.

The burden of proof is on the person alleging
no consideration. Radford’s Adm’r. v. Harris,
144 Ky. 809, 139 S. W. 963.

But if the pleader unnecessarily sets out the
consideration he must prove it. Bronston’s
Adm’r. v. Lake, supra, and cases cited therein.

§ 25. What Constitutes a Considera-
tion.—*“Value is any consideration sufficient
to support a simple contract. An antecedent
or pre-existing debt constitutes a value, and
is deemed such, whether the instrument is
payable on demand or at a future time.”

Sections 25, 26 and 27 are so intimately con-
nected that they are annotated together.

Decisions Prior to Passage of Negotiable Instru-
ment Act.

Prior to the enactment of this law it was
held in this State that where one received a ne-
gotiable instrument in payment of an antecedent
debt, or in consideration of the suspension of a
previous right of action, or the relinquishment
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of any security, he was a purchaser for value;
Alexander v. Springfield Bank, 2 Met. 534. This
was also the law as to a simple contract; May v.
Quimby & Co., 3 Bush 96. But one, who merely
took negotiable paper as security for a pre-exist-
ing debt, was not a holder for value; Lee’s Adm’r.
v. Smead, ete., 1 Met. 628 ; Thompson v. Poston,
1 Duv. 389. The same was true of a pledge of
shares of stock; Shuster v. Jones, 58 S. W. £95,
22 K. L. R. 568, In the case of Walker v. Harris,
114 S. W. 775, it was decided that the pledge of
shares of stock to secure a note payable one day
after date and given for a pre-existing debt was
not supported by a valuable consideration, that
one day after date was not a real suspension of
a right of action and that the Negotiable Instru-
ment Act did not apply because the note was ex-
ecuted before its enactment. But the question
arises does this Act change the law of considera-
tion except where negotiable paper is concerned;
and would it nol have heen well to have placed
the decision on that ground? It was not negoti-
able instruments but shares of stock that were

pledged.
Deecisions Involving Negotiable Instrument Act.

Value. Extension of time given the principal,
is a sufficient consideration to bind sureties sign-
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ing the new note, although they had been released,
without their knowledge, on the old note; Steger
v. Jackson, 102 S. W. 329; Davis v. Bank of
Clarkson, 144 Ky. 417 138 S. W. 246. Taking a
note in payment of a previous note constitutes
one a holder for value. Campbell v. Fourth Nat.
Bank, 137 Ky. 555, 126 S. W. 114. But where one
deposits his own check on another bank, and is
permitted to check against the same, but under
an agreement to reimbuse the collecting bank if
check is not paid, the collecting bank is not a
holder for value, Boswell v. Citizens’ Savings
Bank, 123 Ky. 485, 96 S. W. 797.

Value paid at any time. In each of the fol-
lowing cases the holder was held to be a holder for
value. Where after the delivery of the note the
payee paid debts of the maker of equal amount,
Hermann’s Exr. v. Gregory, 131 Ky. 819, 115 S.
W. 809. Where one deposited a check and at the
time drew out part of the money and drew bal-
ance before bank received notice of dishonor,
Choteau Trust & Banking Co. v. Smith, 133 Ky.
418, 118 S. W, 279.

Where A deposited in R Bank two checks for
$1,000.00, each on F Bank, one certified and the
other not; and both checks were dishonored, but
R. Bank was not notified of dishonor of uncer-
tified check and permitted A to withdraw the
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amount of both checks, held that R. Bank paid
value for both checks; that its action in doing
so was proper, for it had the right to assume that
the certified check would be paid, First Nat. Bank
v. Bank of Ravenswood, 141 Ky. 671, 133 S. W.
581. Also see American Nat. Bank v. J. S. Minor
& Sons, 142 Ky. 792, 135 S. W. 278, where it was
held that an extension given a debtor was a suf-
ficient consideration to support a pledge of a
note to secure the debt extended and for the pay-
ment “of any other liability of mine to said bank
due or to become due, or that may hereafter be
contracted.”

Where C delivered a negotiable note to J, in
consideration of his becoming surety for C, under
agreement that the note was to be the property
of J if he had to pay the note on which he was
surety, and J did pay that note, held that he was
the holder for value and owner of the note pladged,
Jett v. Standafer, 143 Ky. 787, 137 S. W. 513.

The renewal by a bank of certain obligations
of a corporation is a sufficient consideration to
support an agreement by certain directors ‘“in
consideration of loans already made and to be
made,” by the bank to the corporation, to become
jointly liable on all obligations of the corpora-
tion indorsed by either of them. First Nat. Bank
v. Doherty, 156 Ky. 386, 161, S. W. 210.
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Lien to secure a pre-existing debt. Where
one holds a note as security for a pre-existing debt,
he is a holder for value, Wilkins v. Usher, 123
Ky. 696, 97 S. W. 387, 29 K. L. R. 1232; Citizens’
Bank v. Bank of Waddy’s Ree., 126 Ky. 169, 103
S. W. 248, 31 K. L. R. 365; Campbell v. Fourth
Nat. Bank, 137 Ky. 555, 126 S. W. 114; Diamond
Distilleries Co. v. Gott, 137 Ky. 585, 126 S. W.
131; American Nat. Bank v. Minor, supra.

Where there is a good defense as between the
parties, the pledge: in due course can recover only
the amount of the debt for which note was pledged,
Elk Valley Coal Co. v. Third Nat. Bank, 157 Ky.
G617, 163 S. W. 766. But in this case it was held
that plaintiff could not be required to look to its
other collaterals first; while in the Bank of Waddy
case it was held that it could be so compelled.

“Without receiving value therefor” evidently
means receiving no value for the instrument. It
does not mean that an individual or a surety com-
pany, receiving a premium to become a suretv or
accommodation party, has received value within
the meaning of this section. “No portion of the
proceeds was paid by the bank to him. It was not
executed for his accommodation,” Mechanic’s &
Farmers’ Savings Bank v. Katterjohn, 137 Ky.
427, 125 S. W. 1070; and in First Nat. Bank v.
Bickel, 143 Ky. 754, 137 S. W. 890, it is empha-



56 NLGOTIABLE INSTRUMENTS § 25, 26

sized that “the indorsers rcceived nothing of the
pioceeds of the note.

In an action against certain persons who had
indorsed in blank the note of a corporation of
which they were directors and stockholders, pay-
able to plaintiff, it was alleged that they had
sought to borrow the money from the bank, had
agreed to give the corporation’s note therefor
with them as sureties, that eredit was given alone
to them and the money at their request was paid
to the corporation, and that they, and not the cor-
poration, were the parties accommodated. But
the Court said: “Reading Section 115 with Sec-
tion 29, we think it means that the endorser for
whose accommodation the instrument was made
or accepted is the one who receives value therefor,
and not the one who signs it simply for the pur-
pose of lending his name to some other person.
* * * The note was not made for their accom-
modation within the meaning of the act.” Bickel
case supra. To same effect see Grayson County
Bank v. Elbert, 143 Ky 750, 137 S. W. 792; First
Nat. Bank v, Bickel, 154 Ky. 11, 156 S. W. 856,
and Katterjohn case supra.

§ 26. Holder For Value.—"“Where value
has at any time been given for the instru-
ment, the holder is deemed a holder for value
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in respect to all parties who became such
prior to that time (Sec. 54).”

See note to Section 25.

§ 27. Holder For Value—Lien.—“Where
the holder has a lien on the instrument, aris-
ing either from contract or by implication of
law, he is deemed a holder for value to the
extent of his lien.”

See note to Scetion 25.

§ 28. Absence or Failure of Considera-
tion.—*“Absence or failure of consideration is
a matter of defense as against any person not
a holder in due course (52), and partial fail-
ure of consideration is a defense pro tanto,
whether the failure is an ascertained and
liquidated amount or otherwise.”

See First State Bank v. Morton, 146 Ky. 287,
142 S. W. 694; Elk Valley Coal Co. v. Third
Nat. Bank, 157 Ky. 617, 163 S. W. 766.

§ 29. Liability of Accommodation Party.
—"“An accommodation party is one who has
signed the instrument as maker, drawer, ac-
ceptor or indorser, without receiving value
therefor, and for the purpose of lending his
name to some other person. Such a person
is liable on the instrument to a holder for
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value, notwithstanding such holder at the
time of taking the instrument knew him to be
only an accommodation party.”

As to liability of accommodation parties on ne-
gotiable paper before thz passage of this Act,
see Gazzam v. Armstrong, 3 Dana 554 ; Eldridge v.
Duncan, 1 B. Mon. 101; Turner, Wilson & Co.
v. Browder, 5 Bush 216; Young v. Exchange
Bank, 152 Ky. 293, 153 S. W. 444, and cases cited.
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Section 30.
31.
32.

34.

35.

36.

37.

38.

39.

40.

41.

42.

LAW OF KENTUCKY 29

ARTICLE IIL

NEGOTIATION.

Negotiation, how made.

Indorsement, how made.

Indorsement must be of entire in-
strument.

Kinds of Indorsement.

Special Indorsements: Indorsements
in blank.

Conversion of blank indorsement
into special indorsement.

Restrictive Indorsement.

Effect of restrictive indorsement.

Qualified indorsement.

Conditional indorsement.

Indorsement of instrument payable
to bearer.

Indorsement where payable to order
of two or more persons.

Instrument drawn or indorsed to per-
son as cashier or other fiscal

officer.
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43. Indorsement where name is mis-
spelled or wrongly designated.

44. Indorsement in representative ca-
pacity.

45. Presumption as to time of indorse-
ment.

46. Place of indorsement; presumption.

47. Negotiability—when ended.

48. Striking out indorsement.

49. Transfer without indorsement; ef-

fect.
50. When prior party may negotiate

instrument.

§ 30. Negotiation—kHow Made.—“An in-
strument is negotiated when it is transferred
from one person to another in such manner
as to constitute the transferee the holder
thereof, if payable to bearer (Secs. 9, 34), it is
negotiated by delivery (Sec. 190) ; if payable
to order (Sec. 8), it is negotiated by the in-
dorsement of the holder, completed by de-
livery.”

Where one indorsed a note in Kentucky but it
was delivered in Ohio, where it was dated and
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payable, held that the Ohio law governed the
indorsement because the delivery was necessary
to complete the contract of indorsement. Young
v. Harris, 14 B. Mon. 447.

This section is cited in Wettlaufer v. Baxter,
137 Ky. 362, 125 S. W. 741, and Foster’s Adm’r.
v. Metcalf, 144 Ky. 385, 138 S. W. 314.

§ 31. Indorsement—How Made.—“The
indorsement must be written (See. 190) on
the instrument or upon a paper attached
thereto. The signature of the indorser, with-
out additional words, is a sufficient indorse-
ment (Secs. 63, 64, 66).”

A certain signature on the back of a bill of
exchange held not a sufficient indorsement to pass
the title to the bill. Gray Tie & Lumber Co. v.
Farmers’ Bank, 109 Ky. 694, 60 S. W. 537, 22
K. L. R. 1333.

Referring to the former case of First Nat.
Bank v. Bickel, 143 Ky. 754, 137 S. W. 790, the
Court in the same styled case, 154 Ky. 11, 156 S.
W. 856, said: “In short the ruling of the court
in that case was that a person who places his

name upon paper other than as maker, drawer,
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or acceptor, is deemed to be an indorser, unless
he indicates by proper words in the indorsement
his intention to be bound in some other capacity,
or his intention to be bound in some other ca-
pacity than indorser appears on the paper in con-
nection with and as a part of the indorsement,”
and further held that a paper attached to the note,
where these persons agreed ““to sign the note for
security’” did not show any intention that they
signed other than indorsers.

A detached paper cannot bind one as indorser
on a negotiable instrument. First Nat. Bank v.
Doherty, 156 Ky. 386, 161 S. W. 211.

§ 32. Indorsement Must Be of Entire
Instrument.—“The indorsement must be an
indorsement of the entire instrument. An
indorsement which purports to transfer to the
indorsee a part only of the amount payable,
or whieh purports to transfer the instru-
ment tc two or more indorsees severally, does
not operate as a negotiation of the instru-
ment; but where the instrument has been
paid ir part, it may be indorsed as to the
residue.”

An assignment of a part of the amount pay-
able does not transfer the title to the paper, but
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constitutes assignor trustee for the assignee.
Bank of Galliopolis v. Trimble, 6 B. Mon. 599
But the assignment of a note with a credit does
pass the title. Bledsoe v. Fisher, 2 Bibb 471.

§ 33. Kinds of Indorsement.—“An in-
dorsement may be either in blank or special,
and it may also be either restrictive or quali-
fied, or conditional.”

§ 34. Special Indorsements — Indorse-
ments in Blank.—“A special indorsement
specifies the person to whom or to whose
order the instrument is to be payable;
and the indorsement of such indorsee
is necessary to the further negotiation of
the instrument. An indorsement in blank
specifies no indorsee, and an instrument so in-
dorsed is payable to bearer, and may be ne-
gotiated by delivery (Sec. 65).”

An indorsement in blank of a non-negntiable
note did not convert it into a negotiable instru-
ment, nor did it give the holder any rights against
the indorser under this Aect; but the holder is
relegated to his rights as assignee. Wettlaufer
v. Baxter, 137 Ky. 862, 125 S. W. 741.

§ 35. Conversion of Blank Indorsement
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Into Special Indorsement.—*“The holder may
convert a blank indorsement into a special
indorsement by writing over the signature of
the indorser in blank any contract consistent
with the character of the indorsement.”

The above was the law of Kentucky. Bradford
v. Ross, 3 Bibb 239; Caruth v. Thompson, 16 B.
Mon. 572; Needhams v. Page, 3 B. Mon. 465 ; and
such indorsement is irrevocable and may be filled
up after death of indorser. Cope v. Daniel, 9
Dana 415.

But the rule laid down in these cases that
the holder could not recover until he had writ-
ten over the blank indorsement a formal assign-
ment to himself, was afterwards modified to the
extent of holding that one, who alleges that he
is the holder and owner of the bill, may reccver
without filling up such indorsement, unless his
title is denied, in which case plaintiff could and
should do so. Gaar v. Louisville Banking Co.,
11 Bush 180; Barrett v. Fort Pitt Nat. Bank,
44 S. W. 97, 19 K. L. R. 611.

But it seems that this is not the rule, even as
modified, under this Act. By Section 9 it is pro-
vided that when the only or last indorsement is
an indorsement in blank “the instrument is pay-
able to bearer;” and by Section 51 that “the
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holder of a negotiable instrument may sue thereon
in his own name.” Of course upon issue made,
it becomes a matter of evidence. See Callahan
v. Louisville Dry Goods Co., 140 Ky. 712, 131
S. W. 995.

§ 36. Restrictive Indorsement.—“An in-
dorsement is restrictive which either:
(1) “Prohibits the further negotiation of

the instrument; or
(2) “Constitutes the indorsee the agent of

the indorser; or

(3) “Vests the title in the indorsee in
trust for or to the use of some other person.
But the mere absence of words implying
power to negotiate does not make an indorse-
ment restrictive.”

An indorsement to a bank for “collection and
credit” and one for “collection on account” amount
to the same thing and constitute the bank the
agent of the depositor. This results in making
the bank not liable for the negligence of the col-
lecting bank if it has exercised due care in the
selection. And even though the bank credit the
depositor with the amount of the draft or note,
it may cancel such credit if it does not receive
the money. Again, payment direct to the de-
positor by the collecting bank will not make for-



66 NEGOTIABLE INSTRUMENTS § 36, 37

warding bank liable to an equitable owner of the
draft of which equity the coillecting bank had
no notice. The forwarding bank is not the owner
of the draft. Commercial Nat. Bank v. First Nat.
Bank, 158 Ky. 392, 165 S. W. 398 and cases cited,
and case of Caldwell v. Evans, 5 Bush 380.

Notice that under Section 1 the instrument
to be negotiable must be payable to order or to
bearer, while, under Subsection 3, the indorse-
ment does not have to have these words or their

equivalents.

§ 37. Effect of Restrictive Indorsement.
“A restrictive indorsement confers upon the
indorsee the right:

(1) “To receive payment of the instru-
ment.

(2) “To bring any action thereon that the

indorser could bring.

(3) “To transfer his rights as such in-
dorsee, where the form of the indorsement au-
thorizes him to do so.

“But all subsequent indorsees acquire only
the title of the first indorsee under the re-
strictive indorsement.”

The rule laid down in First Nat. Bank v. Payne,
42 S. W. 736, 19 K. L. R. 839, that an indorsee for
collectior eannot suz in its own name (see Civil
Code, Sec. 18), is changed by Subsection 2. But
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while it may sue in its own name, a plea of pay-
ment to the owner is a good defense. Commercial
Nat. Bank v. First Nat. Bank, 158 Ky. 392, 165
S. W. 398. The owner of a draft deposited for
collection can treat the forwarding bank as his
agent until the money is actually received, and
where the collecting bank has collected the draft
and credited the proceeds to the forwarding
bank, the owner can claim the proceeds as against
the forwarding bank. Armstrong v. Nat. Bank of
Boyertown, 90 Ky. 431, 14 S. W. 411, 12 K. I.. R.
393. But payment to an unknown holder of a note,
indorsed finally to a named bank for collection,
is made at payor’s risk. Barnett v. Ringgold,

80 Ky. 289.

§ 38. Qualified Indorsement.—"“A quali-
fied indorsement constitutes the indorser a
mere assignor of the title to the instrument.
It may be made by adding to the indorser’s
signature the words ‘without recourse’ or any
words of similar import. Such an indorse-
ment does not impair the negotiable character
of the instrument (Sec. 65).”

Where the words “without recourse” are writ-
ten between the signatures of two indorsers, parol
evidence is competent to show which indorsement
they qualify. Goolrick v. Wallace, 154 Ky. 596,
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157 S. W. 920. But ‘“the purpose of the statute
is to exclude parol evidence, and make the writ-
ten instrument control the rights of the parties.”
First Nat. Bank v. Bickel, 143 Ky. 754, 137 S. W.
790. And it is well to read Section 110 in this
connection. It provides that where waiver of no-
tice “is written above the signature of an indorser,
it binds him only.”

§ 39. Conditional Indorsement.—“Where
an indorsement is conditional, a party re-
quired to pay the instrument may disregard
the condition, and make payment to the in-
dorsee or his transferee, whether the condi-
tion has been fulfilled or not. But any person
to whom an instrument so indorsed is ne-
gotiated, will hold the same, or the proceeds
thereof, subject to the rights of the person
indorsing conditionally.”

§ 40. Indorsement of Instrument Pay-
able to Bearer.—‘“Where an instrument, pay-
able to bearer, is indorsed specially, it may
nevertheless be further negotiated by de-
livery; but the person indorsing specially is
liable as indorser to only such holders as to*
make title through his indorsement (Sec. 5,
Subsecs. 9, 67).”

*The word “to” is not in the original draft.

§ 41. Indoisement Where Payable to
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Order of Two or More Persons.— “Where an
instrument is payable to the order of two
or more payees or indorsees who are not
partners, all must indorse unless the one
indorsing has authority to indorse for the
others (Sec. 19).”

§ 42, Instrument Drawn or Indorsed to
Person As Cashier or Other Fiscal Officer.
“Where an instrument is drawn or indorsed
to a person as cashier or other fiscal officer
of a bank or corporation, it is deemed prima
facie to be payable to the bank or corpora-
tion of which he is such officer, and may be
negotiated by either the indorsement of the
bank or corporation, or the indorsement of
the officer.”

In case of Tyler v. First Nat. Bank, 150 Ky.
515, 150 S. W. 665, recovery was had on a note
payable to “Joel Bailey, Pt.” and indorsed “Joel
Bailey, Pt., by G. A. Hurst, Cashier.” The same
rule applies to non-negotiable paper. Eades v.
Muhlenberg County Savings Bank, 151 Ky. 416,
163 S. W. 494. See Caldwell v. Evans, 5 Bush 380.

§ 43. Indorsement Where Name Is Mis-
spelled or Wrongly Designated.— “Where the
name of a payee or indorsee is wrongly desig-
nated or misspelled, he may indorse the in-
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strument as therein described, adding, if he
thinks fit, his proper signature.”

When a note was payable to one individually
an assignment by him as “Administrator of T.,
deceased,” was valid, the words being merely de-
scriptive. MeClure v. Biggstaff, 37 S. W. 294,
18 K. L. R. 601.

§ 44. Indorsement in Representative Ca-
pacity.— “Where any person is under obliga-
tion to indorse in a representative capacity,
he may indorse in such terms as to negative
personal liability (Sec. 20).”

§ 45. Presumption As to Time of In-
dorsement.—“Except where an indorsement
bears date after the maturity of the instru-
ment, every negotiation is deemed prima facie
to have been affected* before the instrument
was overdue (Sec. 52.)"

*“Effected” 1s used in the original draft.

See Alexander & Co. v. Springfield Bank, 2
Met. 534.

§ 46. Place of Indorsement—Presump-
tion.—"'Except where the contrary appears
every indorsement is presumed prima facie
to have been made at the place where the
instrument is dated.”
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The place of indorsement is important in fixing
the rights of the parties. The indorsement is a
new contract and the rights and liabilities of the
indorser are fixed by the law of the place where
the indorsement is made and complcted. Piner v.
Clary, 17 B. Mon. 645; Short & Co. v. Trabue &
Co., 4 Met. 299; Carlisle v. Chambers, 4 Bush 268 ;
Hyatt v. Bank of Kentucky, & Bush 193; Wett-
laufer v. Baxter, 137 Ky. 362, 125 S. W. 741.

But the contract of indorsement is not com-
pleted until delivery. The law of the place of
delivery governs even thourh the physical act of
writing be done elsewhere. Goddin v. Shipley,
7 B. Mon. 875; Young v. Harris, 14 B. Mon. 447;
Hyatt v. Bank of Kentucky supra.

But while the indorser may not be liable by
reason of the law of the place where the indorse-
ment is made, yet his indorsement does not change
the character of the paper nor affect its legality
as between the other parties, and is effective to
transfer the title. Carlisle v. Chambers supra
and Hyatt v. Bank of Kentucky supra. The holder
of a note valid in the state where it was made,
but which would be void in Kentueky, can enforce
its collection in this State against the maker even
through an assignment made in this State. Arnett
v. Pinson, 108 S. W. 852, 33 K. L. R. 36.
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§ 47. Negotiability—When Ended.—“An
instrument negotiable in its origin continues
to be negotiable until it has been restrictively
indorsed (Secs. 36, 37) or discharged by pay-
ment or otherwise (Secs. 119-125 inclusive).”

§ 48. Striking Out Indorsement.— “The
owner may at any time strike out any indorse-
ment which is not necessary to his title. The
indorser whose indorsement is struck out,
and 2ll indorsers subsequent to him, are
thereby relieved from liability on the instru-

ment.”

See Beli v. Morehead, 3 A. K. Mar. 158 ; Tuggle
v. Adams, 3 A. K. Mar. 429; Long, ete., v. Bank of
Cynthiana, 1 Litt. 290; Clark v. Schwing, 1 Dana

835 ; Hawkins, ete., v. Armstrong, 6 Dana 128;
Bank of Tennessze v. Smith, 9 B. Mon. 609. But
may not the holder sue in his own name without
striking out subsequent indorsements? See Sec-

tion 51.

§ 49. Transier Without Indorsement—
Effect.—“Where the holder of an instrument
payable to his order transfers it for value
without indorsing it, the transfer vests in
the transferee such title as the transferrer
had therein, and the transferee acquires, in
addition, the right to have the indorsement
of the transferrer (See, 65). But for the
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purpose of determining whether the trans-
feree is a holder in due course, the negotia-
tion takes effect as of the time when the in-
dorsement is actually made.”

See Gray Tie & Lumber Co. v. Farmers’ Bank,
109 Ky. 694, 60 S. W. 537, 22 K. L. R. 1333. In
the case of Callahan v. Louisville Dry Goods Co.,
140 Ky. 712, 131 S. W. 995, the petition of ap-
pellee, alleging that it was the successor of payee
corporation and was the owner and holder of the
note, was held good on demurrer, though the note
had not been indorsed to it. But the Court was
in error in the dictum that appellee was a holder
in due coursz. See Section 52 and case of Foster’s
Admr. v. Metealf, 144 Ky. 385, 138 S. W. 314.

§ 50. When Prior Party May Negotiate
Instrument.—“Where an instrument is ne-
gotiated back to a prior party, such party
may, subject to the provisions of this Act, re-
issue and further negotiate the same (Secs.
47,48) ; but he is not entitled to enforce pay-
ment thereof against any intervening party to
whom he was personally liable.”

See note to Section 119.
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Section 51.

52.
53.
54.
55.
56.
57.
58.
59.

§ 51.

NEGOTIABLE INSTRUMENTS § 51, 52

ARTICLE IV.
RIGHTS OF HOLDER.

Right of holder to sue and receive
payments.

Holder in due course; definition.

On demand ; negotiation; time.

Notice before full amount paid.

When title defective.

What constitutes notice of defect.

Rights of holder in due course.

When subject to defenses.

Holder deemed a holder in due
course.

Right of Holder to Sue and Re-

ceive Payments.—*“The holder of a negotiable
instrument may sue thereon in his own name,
and payment to him in due course (Sec. 88)
discharges the instrument.”

Cited in Choteau Trust & Banking Co. v. Smith,
133 Ky. 418, 118 S. W. 279; Callahan v. Louisville
Dry Goods Co., 140 Ky. 712, 131 S. W. 995.

See notes to Sections 48 and 49.

§ 52. Holder in Due Course—Definition.
“A holder in due course is a holder who has
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taken the instrument under the following

conditions:
(1) “That the instrument is complete and

regular upon its face.

(2) “That he became the holder of it
before it was overdue, and without notice
that it had been previously dishonored, if
such was the fact.

(3) “That he took it in good faith and
for value (Secs. 24, 25, 26).

(4) “That at the time it was negotiated
to him he had no notice of any infirmity in the
instrument or defect in the title of the per-
son negotiating it (Secs. 54, 56).”

Cases Decided Prior to Passagc of Negotiable
Instruments Act.

Complete and regular: Woolfolk v. Bank of
America, 10 Bush 504.

Holder before maturity: Theobold v. Hare,
8 B. Mon. 39; Greenwell v. Haydon, 78 Ky. 332;
Lester & Co. v. Given, 8 Bush 357; Woolfolk v.
Bank of America supra,; Clark v. Tanner, 100 Ky.
275,38 S. W. 11, 19 K. L. R. 590.

Value: See note to Section 25.

Notice and good faith: See note to Sec-
tion 56.

Cases involving Negotiable Instruments Act.
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Tho above section was cited in Choteau Trust &
Banking Co. v. Smith, 133 Ky. 418, 118 S. W.
279; Campbell v. Fourth Nat. Bank, 137 Ky. 555,
126 S. W. 114; Gahren, Dodge & Maltby v. Park-
ersburg Nat. Bank, 157 Ky. 266, 162 S. W. 1135;
American Nat. Bank v. Minor & Son, 142 Ky.
792, 135 S. W. 278; Jett v. Standifer, 143 Ky.
787, 137 S. W. 513. But it does not apply to a
non-negotiable note. Wettlaufer v. Baxter, 137
Ky. 362,125 S. W, 741.

Complete and regular: A note, complete and
regular, is not deprived of these attributes by
being detached from another writing. Robertson
v. Commercial Security Co., 152 Ky. 336, 153 S.
W. 450; Harrison v. Ford, 158 Ky. 467, 165 S. W.
663.

Holder before maturity: One who buys a
note after maturity is not a holder in due course;
Austin v. First Nat. Bank, 150 Ky. 113, 150 S.
W. 8. A note, dated September 21, and payable
one day after date, is not overdue at any time
on September 22; Wilkins v. Usher, 123 Ky. 696,
97 S. W. 37, 29 K. L. R. 1232, But the fact that a
note was purchased one day before the maturity
of its first installment, is competent testimony in
connection with other faets on the question of
good faith; Harrison v. Ford supra.
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For further citations, see notes to the proper
sections of this article.

The question of can and when, under this
Act, a payee be held a holder in due course is
very important. This and the fact that the Court
of Appeals has refused to pass upon it (Her-
mann’s Exr. v. Gregory, 131 Ky. 819, 115 S. W,
809) leads the writer to depart from his rule
not to cite any but Kentucky cases.

The Supreme Courts of Iowa and Massachu-
setts have disagreed in their construction of the
Negotiable Instruments Act on this point. Van-
der Ploeg v. Van Zunk, 135 Iowa 350, 13 L. R. A.
(N. S.) 490, 112 N. W. 807; Boston Steel & Iron
Co. v. Steuer, 183 Mass. 140, 97 Am. St. Rep.
426, 66 N. E. 646.

The Iowa case was that the defendant with
P signed a blank note and intrusted it to P, with
authority to fill it out for not more than $200,
the proceeds to be used in a business in which
defendant and P were partners. P filled it out
for $2,000, made it payable to plaintiff and deliv-
ered it to him in payment of a personal past due
obligation. The Court, for the purpose of discus-
sion, assumed that the note was complete when
delivered to plaintiff and that he knew nothing
of the restricted authority of P. Applying this
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and Sections 14, 57, 59, and the definition of
“helder” in Section 190, the Court held that plain-
tiff was not a holder in due course, saying: “It
seems (o us, under these definitions and the ap-
plications thereof, the plaintiff was a holder of
the note but not a holder in due course. The
latter term scems unquestionably to be used to
indicate a person to whom, after completion and
delivery, the instrument has been negotiated.”
The Court differentiates between intrusting an
instrument to one for delivery and the delivery
to the payee, saying “Before such delivery
the person intrusted with it was not a holder.
After such delivery, the payee was a holder, but,
not as we thing, a holder in due course.” And a
judgment for defendant was affirmed. But the
opinion went on to say: ‘“We do not mean to
say that in no case can the person named as payee
in a negotiable instrument be a holder thereof
‘in due course.” If A, purchasing a draft to be
transmitted to B in payment of A’s debt to B,
causes the draft to be drawn payable to B, no
doubt A is a holder of such draft, and B taking
it for value becomes a holder in due course.”
Citing Armstrong v. American Exchange Nat.
Bank, 133 U. S. 433.

In the Massachusetts case the plaintiff sued
the defendant for a debt. She pleaded payment.
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The tcstimony conduced to prove that she had
intrusted to her husband two checks, one com-
plete and the other signcd by her in blank, the
blank one to be filled out by her husband and
both to be delivered to plaintiff in payment of
her debt to him; but that plaintiff with the hus-
band’s consent had filled out the blank check and
both had been delivered to and accepted by plain-
tiff in part payment of a debt due by the husband
to plaintiff but without plaintiff’s knowledge of
restriction on the hushand’s authority. As to the
complete check, the Court held that the plaintiff
was a holder in due course. The reasoning was
that a “payee” could be a “holder’” (Section 190)
and that any “holder” could be a “holder in due
course” (Section 59). But applying Section 14
to the facts shown as to the blank check, it was
held that the plaintiff was not a holder in due
course as to it. (See note to Hermann case under
Section 14).

Upon a similar state of fact the Court of
King’s Bench refused to construe the Bills of Ex-
change Act, and, saying: “The question is purely
one of estoppel at common law,” held defendant
liable. Lloyd’s Bank v. Cooke (1907) 1 K. B. 794.

§ 53. On Demand—Negotiation—Time.
—Where an instrument payable on demand
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is negotiated an unreasonable length of time
Sees. 186, 192) after its issue, the holder is
not deemed a holder in due course.”

One to whom a check was negotiated two days
after it was drawn, took it before it was overdue
Asbury v. Taube, 151 Ky. 142, 151 S. W. 372.

§ 54. Notice Before Full Amount Paid.
—*“Where the transferee receives notice of
any infirmity in the instrument or defect in
the title of the person negotiating the same
before he has paid the full amount agreed
to be paid therefor, he will be deemed a holder
in due course only to the extent of the amount
theretofore paid by him.”

§ 55. When Title Defective.—"The title
of a person who negotiates an instru-
ment is defective within the meaning of this
Act when he obtained the instrument, or any
signature thereto, by fraud, duress, or force
and fear, or other unlawful means, or for
illegal consideration, or when he negotiates
it in breach of faith, or under such circum-
stances as amount to a fraud.”

See note to Section 57 on void instruments.
This section was applied in Asbury v. Taube,
151 Ky. 142, 151 S. W. 372; Gahren, Dodge &
Maltby v. Parkersburg Nat. Bank, 157 Ky. 266,
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162 S. W. 1135; Harrison v. Ford, 158 Ky. 467,
165 S. W. 663; Muir v. Edelin, 156 Ky. 42, 160

S. W. 1048.

§ 56. What Constitutes Notice of De-
fect.—"“To constitute notice of an infirmity
in the instrument or defect in the title of the
person negotiating the same, the person to
whom it is negotiated must have had actual
knowledge of the infirmity or defect, or
knowledge of such facts that his action in
taking the instrument amounted to bad

faith.”

The above states the common law rule. Kelly
& Co. v. Smith, ete., 1 Met. 313; Beattyville Bank
v. Roberts, 117 Ky. 689, 78 S. W. 901, 25 K. L. R.
1796 ; Greenwell v. Hayden, 78 Ky. 332.

The decision in Clark v. Farmer, 100 Ky.
275, 38 S. W. 11, 19 K. L. R. 590, that the holder
must have actual knowledge of the fraud or such
as “by the exercise of ordinary diligence he could
have acquired” is not now the law nor do we
think it was the law, for in Woolfolk v. Bank of
America, 10 Bush 504, it is said: *“Neither want
of ordinary care nor gross negligence will divest
the holder of his title, and he must be allowed
to recover unless he obtains the paper mala fide.”
The above section declares he must have “actual
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knowledge of the infirmity or defect, or knowl-
edge of such facts that his action in taking the
instrument amounted to bad faith.” Instructions
using the very words of the statute were ap-
proved in Childers v. Billiter, 144 Ky. 53, 137
S. W. 795 and Harrison v. Ford, 158 Ky. 467,
165 S. W. 663.

Coming to individual cases, we find that: *“It
is true the discount might be so great as to be
strong evidence, in connection with other cir-
cumstances tending to prove notice of the in-
firmity of the paper, that the bank had notice
at the time it bought the paper of its infirmity,”
(Nicholson v. National Bank of New Castle, 92
Ky. 251, 17 S. W. 627, 13 K. L. R. 478). Yet the
fact alone that 90 per cent. was paid (Bothwell
v. Corum, 135 Ky. 766, 123 S. W. 291), or 50 per
cent. was paid (Jett v. Standafer, 143 Ky. 787,
137 S. W. 513), or even only 33 1-3 per cent. was
paid (Ham v. Merritt, 150 Ky. 11, 149. S. W
1131), for the paper is not by itself proof of
knowledge of defect.

The transfer of a negotiable note, secured by
a lien on real estate, to a holder in due course,
carries with it the lien free from all defenses
between the original parties. Dunean v. Louis-
ville, etc., 13 Bush 378. Nor did the faet that
the deed, in which the lien was retained, con-
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tained a covenant that, if certain things were
not done, the notes were to be returned, affect a
purchaser for value and without actual knowledge
of the convenant. MecCarty v. Louisville Bank-
ing Co., 100 Ky. 4, 37 S. W. 144, 18 K. L. R. 569.

The holder of lien notes, payable to and in-
dorsed by an assignee for the benefit of creditors,
is not affected by a partial failure of considera-
tion of which it had no notice. Hargis v. Louis-
ville Trust Co., 30 S. W. 877, 17 K. L. R. 218.
But where a note is payable to and indorsed by
one as trustee or a check is signed by one as
sheriff, it is sufficient to put a person, not a holder
in due course, on inquiry to ascertain whether
there has been a breach of trust. Prather v.
Weissiger, 10 Bush 117; Hill v. Flemming, 128
Ky. 201, 107 S. W. 764, 32 K. L. R. 1065. The
case of Mitchell v. Reed’s Exr., 106 S. W. 833,
32 K. L. R. 683, goes very far when it holds that
one, who takes by proper indorsement a negotiable
note payable to an assignee for creditors, is, by
that fact, coupled with an apparent erasure and
alteration, but on notice of its infirmity. See
contra Prather v. Weissiger supra at pages 126
and 127.

Where the only fact proven was that the at-
torney for the holder was the president of the
beneficiary corporation, the holder was not held to
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have received notice; for it would not be pre-
sumed that he would communicate to his client
facts which he knew as president, where the at-
titude of the parties was hostile. Davis v. Boone
County Deposit Bank, 80 S. W. 161, 25 K. L. R.
2078. The holder bank was not charged with
notice, by reason of the facts that its president
was a stockholder and vice president of the payee,
which committed the alleged fraud, and was the
attorney for the first indorsee, especially where
it was not shown that he had actual knowledge
of the fraud. Robertson v. Commercial Security
Co., 152 Ky. 336, 153 S. W. 450. Where the vice
president of a bank was an accommodation in-
dorser on a note payable to the bank, he was
entitled to notice of non-payment in the absence
of a by-law or custom of the bank making it his
duty to give the notice in such cases. First Nat.
Bank v. Bickel, 154 Ky. 11, 156 S. W. 856.

An officer has no power to use the money of
his corporation for his individual benefit, and
holders of notes, executed by such an officer in
the name of the corporation payable to himself,
are put on notice of this fact. Chemical Nat.
Bank v. Wagner, 93 Ky. 525, 20 S. W. 535, 14
K. L. R. 510; Kenyon Realty Co. v. National De-
posit Bank, 140 Ky. 133, 130 S. W. 965. This is
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but the application of Section 19. The agent must
be “duly authorized.”

For cases citing facts which were held to con-
stitute or not prove notice, see Thompson v. Pos-
ton, 1 Duv. 389; Bothwell v. Corum, 135 Ky. 766,
123 5. W. 291; Asbury v. Taube, 151 Ky. 142, 151
S. W. 372; Renfrow v. Condor, 153 Ky. 701, 156
S. W. 385.

Denial of notice of fraud is sufficient without
denial of fraud. Bothwell v. Corum supra.

This section is cited in Wilkins v. Usher, 123
Ky. 696, 97 S. W. 37; Choteau Trust & Banking
Co. v. Smith, 133 Ky. 418, 118 S. W. 279; Gahren,
Dodge & Maltby v. Parkersburg Nat. Bank, 157
Ky. 266, 162 S. W. 1135.

§ 57. Rights of Holder in Due Course.—
“A holder in due course (Sec. 52) holds the
instrument free from any defect of title of
prior parties and free from defenses available
to prior parties among themselves, and may
enforce payment of the instrument for the full
amount (Sec. 54) thereof against all parties
liable thereon.”

This section is the climax of this Act. All the
other sections look to it. By them these rights
are acquired or lost. Every decision referred to
has, either directly or by implication, defined such
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holder’s rights to be the same as given by it. For
this reason we shall here merely cite those cases
in which this section has been cited in terms
and discuss those exceptions to this general rule
which are not made elsewhere by the Act. Even
to this we make the further exception that we
will not discuss the question of capacity of the
parties.

Void and illegal instruments. In the leading
case of Early v. McCart, 2 Dana 414, Judge Rob-
ertson said: “The same authorities and others,
however, abundantly show, that proof of fraud,
or of no consideration or of an illegal considera-
tion, as between the drawer and payee, or any
other proof tending to throw suspicion on the
title of the indorsee, will throw on him the bur-
den of showing that he is an innocent holder for
a valuable consideration. A gaming or usurious
consideration is an exception from the general
rule, because as each of them is declared by statute
as sufficient to render the bill altogether void,
either will be a good defense even against a bona
fide indorsee for valuable consideration.” (Our
italics).

The above distinction between being illegality
and being declared void by statute, seems vet to
be the law.

In the case of American Nat. Bank v. Madison,
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144 Ky. 152, 137 S. W. 1076, the facts were that
parents executed a negotiable note to one, from
whom their son had embezzled money, in order
to prevent his prosecution and thereby compound
the offense. The note was indorsed to plaintiff
who was a holder in due course. When sued by
plaintiff, they made this defense and further made
their answer a cross petition against the payes,
praying judgment against him for such sum as
plaintiff might recover. The Court. held that
this contract had for its consideration and pur-
pose the compounding of a felony. Citing many
authorities to the effect that the coniract was
void at common law, it held it so illegal that it
would neither enforce it nor give relief against it.
Therefore the cross petition was dismissed. But
it gave judgment for the holder because it was a
holder in due course. While the opinion does not
elaborate this point, yet the holding of the Court
makes clear that a negotiable instrument, how-
ever void or illegal it may be at common law, will
be enforced in the hands of such holder. And
this is the law as laid down by the text writers
cited in the following cases.

Before the passage of this Act, the Court
held that a‘“peddler’s note,” which the statute (Ky.
Stat., Sec. 4223) denounces as veid if not indorsed
as it required, was void in the hands of a holder
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in due course. TUnion Nat. Bank v. Brown, 101 Ky.
354,41 8. W. 273, 19 K. L. R. 540. Since it has held
that these acts must be read together and that
such notes are vet void in the hands of such a
holder. Lawson v. First Nat. Bank, 102 S. W.
324, 31 K. L. R. 318 ; McAfee v. Mercer Nat. Bank,
104 S. W, 287, 31 K. L. R. 863. (As to what are
“peddler’s notes,” see above cases and Citizen’s
Bank v. Crittenden Rccord Press, 150 Ky. 634,
150 S. W. 814).

Paper given for a gambling debt is also de-
nounced by the statute as vonid and is held void
in the hands of a holder in due course. Alexander
& Co. v. Hazelrigg, 123 Ky. 677, 97 S. W. 353,
29, K. L. R. 1212, As to renewal of such paper,
see Campbell County Bank v. Schmitt 143 Ky.
421, 136 S. W. 625.

But the maker may be estopped to make this
defense as against a holder in due course, who
takes the note upon the assurance of the maker
that the note is valid. Holzbog v. Bakrow, 156
Ky. 161, 160 S. W. 792. And a ‘“peddler’s note”
valid in the State where it was executed will be
enforced in this State. Arnett v. Pinson, 108 S.
W. 852, 33 K. L. R. 36. Would a gambling note
be enfcreced under the same circumstances?
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As to liability of indorser of such a void note,
see Section 66, Subsection 2.

Usury. When in Early v. McCart the learned
judge referred to a usurious consideration, he evi-
dently had in mind a statute which made the
whole contract void. But our statute only makes
the excess above legal interest void. Of course
if the note on its face bears an illegal rate it is
notice to every holder. Since no usury can be
paid until the whole debt and interest has been
paid, a payment of an usurious rate of interest
amounts only to a partial payment on the prin-
cipal. Paine v. Levy, 142 Ky. 619, 134 S. W.
1160 and cases cited. This would seem to make
such payments a defense only as against a holder
with notice.

A distinction exists between the sale of a note
for a less amount than its face (see ncte to Section
56) and the transfer of a note for the purpose of
borrowing money. Pilcher v. The Banks, 7 B.
Mon. 548. In the one case the note is irredeemable
and in the other it is not. Usury under our pres-
ent statute is very like an agreement to pay an
attorney’s fee. Each is void to the extent that
1t enlarges the face of the bill, but the bill, at its
face value, is valid.

Except as to usury under our present statutes,
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where a part of the consideration is illegal, the
whole contract is invalid as between the parties
and to the extent above indicated in the hands
of a holder in due course. Collins v. Merrill, 2
Met. 163; Kimbrough v. Lane, 11 Bush 556;
Lawson v. First Nat. Bank supra; McAfee v. Mer-
cer Nat. Bank supra.

Miscellaneous. In Wilkins v. Usher, 123 Ky.
696, 97 S. W. 37, 29 K. L. R. 1232, indorsee and
holder in due course sued defendants on a ne-
gotiable note. The makers contended that they
had been deceived as to the nature and purpose
of the note. Thz Court instructed the jury to find
for plaintiff “unless they believed from the evi-
dence that at the time the writing sued on was
executed by defendants, Wilkins brothers, A. L.
Brand (Brand held not to be agent of holder),
who presented said note for their signature,
fraudulently concealed from them the real nature
of the writing sued on and that defendants were
thereby deceived and induced to sign said writ-
ing.” The Court affirmed the judgment for the
holder and in effect approved this instruction, say-
ing: “The evidence does not warrant the conclu-
sion that the Wilkins brothers did not know the
real nature of the writing when they signed it.
They were deceived as to the purpose for which
the writing was wanted, but they both saw the note
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before they signed it, and had ample opportunity
to read it.” No authorities are cited, but the Court
seems to draw the distinction between the signa-
ture of a person to a negotiable instrument which
he believes and has a right to believe is some-
thing else, and where he knows or ought to know
what he is signing and is deceived as to the pur-
pose for which it is to be used. The authorities
in other states are divided on this question. And
see note to Section 52 on notes detached from con-
tracts; for in those cases it might be contended
that makers were deceived into signing the notes
by the implied representation that they were in-
separable parts of the contract.

“We think that the rule is now well-established
that as between himself and the party accom-
modated, the accommodation party is in effect a
surety, and his right to recourse against the party
accommodated is that of a surety aganist a prin-
cipal debtor. As to other holders of the paper,
his liability is in general that of a similar party
(maker, acceptor, or indorser) who receives
value, but he is so far a surety as to holders with
notice of his accommodation character that he will
be discharged by arrangements made to his preju-
dice with the principal debtor without his knowl-
edge.” Morehead v. Citizens’ Deposit Bank, 130
Ky. 414, 113 S. W. 501.
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The fact that the holder sued the maker of a
check and did not sue the indorser, is not proof
that it was no longer the real holder and was suing
for the benefit of the indorser. Holder had right
to sue any or all parties. Choteau Trust & Bank-
ink Co. v. Smith, 130 Ky. 418, 118 S. W. 279.

The cancellation of a contract which was the
consideration of a note did not affect the rights
of a holder in due course, a bank, but maker was
entitled to certificates of deposit issued to payee as
purchase price for the notes, all three being parties
to the action. Southern Ins. Co. v. Milligan, 154
Ky. 216, 157 S. W. 37.

This section is cited in Bothwell v. Corum,
135 Ky. 766, 123 S. W. 291; Jett v. Standafer,
143 Ky. 787, 137 S. W. 513.

Notice that under this section a holder in
due course can “enforce payment of the instru-
ment for the full amount thereof against all par-
ties liable thereon.” This changes the rule as
between the holder and his immediate indorsee
laid down in Pilcher v. The Banks supra.

§ 58. When Suabject to Defenses.—"“In
the hands of any holder other than in due
course (Seec. 52), a negotiable instrument is
subject to the same defenses as if it were
non-negotiable, DBut a holder who derives
his title through a holder in due course, and
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who is not himself a party to any fraud or
illegality affecting the instrument, has all
the rights of such former holder in respect
of all parties prior to the latter.”

See Lester v. Given, 8 Bush 357; Grecnwell v.
Haydon, 78 Ky. 332; Greer v. Bently, 43 S. W.
219, 19 K. L. R. 1251 ; Childers v. Billiter, 144 Ky.
53, 137 S. W. 795; Austin v. First Nat. Bank, 150
Ky. 113, 150 S. W. 8.

In Cline v. Templeton, 78 Ky. 550, A executed
his note to B, who indorsed to C, who discounted
it in a bank. It was not paid at maturity and was
taken up by C, who at the time he purchased it
from B, knew of its infirmity, held that C could
not recover. It will be noticed that in this case
C knew of the infirmity at the time he purchased
the note, and hence he could not then recover on
it. He could not strengthen his title by further
negotiation. But if he had not been a party to
the note before it had come into the hands of a
holder in due course, and if he had not been a
party to the fraud or illegality, and he had bought
it for value from such holder, his knowledge would
be no defense.

Where A executed his note to B, who indorsed
it to C, who indorsed it to D, who sued A upon it
and A pleaded a good defense and that D had
notice of it at the time of his purchase, held that
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D could not rely on the faet that C was a holder
in due course unless he alleged that fact. Childers
v. Billiter supra.

§ 59. Holder Deemed a Holder in Due
Course.—““Every holder i1s deemed prima
facie to be a holder in due course (Sec.52) ;
but when it is shown that the title of any
person who has negotiated the instrument
was defective, the burden is on the holder to
prove that he or some person under whom
he claims acquired the title as a holder in due
course. But the last mentioned rule does not
apply in favor of a party who became bound
on the instrument prior to the acquisition of
such defective title.”

Every holder is deemed a holder in due course.
See Rice v. Hogan, 8 Dana 133; Hargis v. Louis-
ville Trust Co., 30 S. W. 875, 17 K. L. R. 218;
MeCarty v. Louisville Banking Co., 100 Ky. 4, 37
S. W. 144, 18 K. L. R. 569; Wilkins v. Usher, 123
Ky. 696, 97 S. W. 37, 29 K. L. R. 1232.

Every holder is deemed to be the owner.
Crosthwait v. Misner, 13 Bush 543; Callahan v.
Louisville Dry Goods Co., 140 Ky, 712, 131 S W.
995. Not every holder in due course is absolute
owner ; he may only have a lien on the paper un-
der Section 26; and it is obvious that one may
be the owner and yet not a holder in due course.
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DBurden of proof. The old rule was that, since
“Every holder is deemed prima facie to be a
holder in due course,” this presumption ‘“cannot
be overcome by mere allegation, in defense of
an action on the note, of anything short of facts,
which if true, would render the note abselutely'
void from the beginning, so as to shift the burden
of proof upon the plaintiff. And in all cases, ex-
cept where the allegations in defense are of facts
which would render the instrument sued on void
from the beginning, allegation and proof must be
made by the defendant, who is bound on the ne-
gotiable instrument, of facts that would remove
the presumption, such fraud in its inception, or
circumstances raising a strong suspicion of
fraud, before the plaintiff can be required to show
by testimony when, by what means, and the cir-
cumstances under which he acquired the right to
and the possession of the note, in order to show
his right to recover thereon.” MecCarty v. Louis-
ville Banking Co. supra, and see David v. Mer-
chants’ Nat. Bank, 103 Ky. 586, 45 S. W. 878,
20 K. L. R. 263.

But this rule as an entirety is not now the law.
The burden of proof shifts only when it is “shown”
(by the face of the paper, or by allegations unde-
nied, or by proof) that the holder’s title is de-
fective as defined in Section 55. See Arnett v,
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Pinson, 108 S. W. 852, 33 K. L. R. 36; Campbell
v. Fourth Nat. Bank, 137 Ky 555, 126 S. W. 114;
Asbury v. Taube, 151 Ky. 142, 151 S. W. 372;
Muir v. Edelen, 156 Ky. 212, 160 S. W. 1048 ; Har-
rison v. Ford, 158 Ky. 467, 165 S. W. 663,



§ 60

Section 60.
61.
62.
63.
64.
65.

66.
67.

68.

69.

§ 60.

LAW OF KENTUCKY 97

ARTICLE V.
LIABILITIES OF PARTIES.

Liability of maker.

Liability of drawer.

Liability of acceptor.

Who deemed an indorser.

Liability of signer in blank, not oth-
erwise a party.

Warranty; where negotiated by de-
livery or qualified indorsement.

Liability of general indorser.

Liability of indorser on paper nego-
tiable by delivery.

Liability of indorsers as between
themselves.

Liability of Agent, etc.; without in-
dorsement.

Liability of Maker.—“The maker

of a negotiable instrument by making it en-
gages that he will pay it according to its
tenor, and admits the existence of the payee
and his then capacity to indorse (Sec. 184).”

Maker is estopped to deny the existence and
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capacity of payee. Depew v. Bank of Limestone,
1 J. J. Mon. 378; Jones v. Bank of Tennessee,
8 B. Mon. 122; Johnson v. Mason, 106 Ky. 838,
51 S. W. 620, 21 K. L. R. 493.

§ 61. Liability of Drawer.—‘“The drawer
(Seecs. 126, 185) by drawing the instrument
admits the existence of the payee and his
then eapacity to indorse, and engages that
on due presentment the instrument will be
accepted or paid, or both, according to its
tenor, and that if it be dishonored, and the
necessary proceedings on dishonor be duly
taken, he will pay the amount thereof to the
holder, or to any subsequent indorser who
may be compelled to pay it. But the drawer
may insert in the instrument an express stip-
ulation negativing or limiting his own lia-
bility to the holder.”

See Pilcher v. The Banks, 8 B. Mon. 550.

Where both the drawer and indorser signed for
the accommodation of the acceptor the rights and
liabilities as between them will be adjudged ac-
cording to facts of the case. Edelen v. White,
6 Bush 408.

§ 62. Liability of Accepior.—"“The ac-
ceptor by accepting (Secs. 132, 187) the in-
strument engages that he will pay it according
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to the tenor of his acceptance (Sec. 124), and
admits:

(1) “The existence of the drawer, the
genuineness of his signature, and his ca-
pacity and authority to draw the instrument;

and
(2) “The existence of the payee and his

then capacity to indorse.”

Since the acceptor ‘“admits the existence of
the drawer and the genuineness of his signature,”
ordinarily a bank, which pays a forged check of
its depositor, cannot recover back the money (De-
posit Bank of Georgetown v. Fayette National
Bank, 90 Ky. 10, 13 S. W. 339, 11 K. L. R. 803) ;
yet, since it does not admit the same of the in-
dorsers, and since every indorser ‘“warrants he
has a good title to it,” it was held that where
Bank A paid a check drawn on bank B, on which
both the names of the drawer and indorser were
forged and without identification, which check
was indorsed by Bank A and paid by bank B,
that Bank B could recover of bank A the money.
(Farmers’ Nat. Bank v. Farmers’ & Traders’
Bank, 159 Ky. 141, 166 S. W. 986).

The acceptor is the principal debtor and not
a surety, although he accepted for accommodation
only. Anderson v. Anderson, 4 Dana 352; Mec-
Candless v. Hadden, 9 B. Mon. 186; Trimble v,
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City Nat Bank, 15 S. W. 853, 12 K. L. R. 909.

The presumption is that the acceptor is in-
debted to the drawer or has funds of the drawer
with which to meet the bill. Ray, etc., v. Bank of
Kentucky, 3 B. Mon. 510; Byrne, etec., v. Schwing,
6 B. Mon. 203.

Yet this presumption is not coneclusive and
the obligation growing out of the bill, as between
the drawer and acceptor, will depend on the facts
of the case and the nature of the contract between
them. Turner v. Browder, 5 Bush 216; Bailey v.
Wood, 114 Ky. 27, 69 S. W. 1103, 24 K. L. R. 801.

§ 63. Who Deemed An Indorser.—“A
person placing his signature upon an instru-
ment otherwise than as maker, drawer or ac-
ceptor is deemed to be an indorser, unless he
clearly indicates by appropriate words his
intention to be bound in some other capacity.”

As to indorsement of non-negotiable notes by
one not a party to the paper, see the cases of
Needhams v. Page, 3 B. Mon. 465 and Kellogg v.
Dunn, 2 Met. 215, decided before the passage of
Section 481, Kentucky Statutes; and the case of
Williams v. Obst, 12 Bush 266 and Kracht’s Admr.
v. Obst, 14 Bush 34, decided afterward.

In Smith v. Lockridge, 8 Bush 423, it was held
that B, who was not a drawee, but who attempted
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to accept the bill, already accepted by the proper
drawee, “was not a party to the bill by reason of
his name being placed upon it.” Here the bill
was signed by both drawer and drawee, who then
became acceptor; and the signature of B was held
to be a nullity. In such a state of case and without
words indicating his intention to be bound in
some other capacity, would he not under this sec-
tion be deemed an indorser? It seems to be the
purpose of this section, Subsection 6 of Section
17 and Section 64, to attach the liability of in-
dorser to everyone signing a negotiable paper, ex-
cept those who sign as maker, drawer, or ac-
ceptor, or by appropriate words indicate their
intention to be bound otherwise.

While the Court of Appeals in Owensboro
Savings Bank & Trust Company’s Rec. v. Haynes,
143 Ky. 534, 136 S. W. 1004, seemed uncertain as
to whether one, who had written his name on the
back of a negotiable note, could prove by parol
that he was a surety, they had only one year be-
fore in Mechanics’ & Farmers’ Savings Bank v.
Katterjohn, 137 Ky. 427, 125 S. W. 1071, decided
that very question in the negative; and fifteen days
after passed upon it again, deciding it in the same
way. First Nat. Bank v. Bickel, 143 Ky. 754,
137 S. W. 790. These cases were followed by
Grayson County Bank v. Elbert, 143 Ky. 750, 137
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S. W. 792; First Nat