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SUPREME COURT

OF LOUISIANA.

No. 7,855.

Mgrs. F. G. HENRY.

Vs,

J. R. ALCEE GAUTHREAUX, SHERIFF ET. ALS.

— el

Brizr or ToBIAs GIBSON, ATTORNEY OF PLAIN-
TIFF AND APPELLANT. ‘

On the 9th day of December, 1876, Mrs. Barton
became Mrs. Francis G. Henry by marriage to
Arthur C. Henry, and on the 19th of December,
1876, the record of the marriage was duly published
to the world at the office of Recorder of Marriages
of the City of New Orleans, (see certificates, pages
114 and 115 of Transcript.)

Nothing has occurred to alter the marriage rela-
tion as far as the record shows. Mrs. Henry from
that day to this has been a married woman pure and
simple and is subject to all the disabilities and dis-
qualifications of married women under the laws
of Louisiana.
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It appears by the record that Mrs. Henry while ¢
married woman without either the authority of her
husband or the Judge, appeared before M. T. Ducros,
Ksq., a Notary Public of the City of New Orleans,
on the 30th day of December, 1876, and mortgaged
her-separate property for the smn of fifteen hundred
dollars and on the 2d day of January, 1877, gave an
additional mortgage on the same property situated
in this city for the sum of five hundred dollars.

We contend and submit to the Court that these
two mortgages were invalid, and were not binding
on the plaintiff in this injunction. Before, how-
ever, going into a discussion, we will proceed to give
a history of the case as it presents itself to us, con-
fining ourselves as nearly as possible in every par-
ticular to the record.

" On the 21st day of July, 1877, it seems Mrys.
Henry gave another mortgage on the same pmﬁerty
for the sum of twenty-five hundred dollars to M. T.
Ducros, Esq., Notary Public and agent of Mis. N.
V. Mioton, and this Act of Mortgage appears fo ..
have been given for the double purpose of correct-
ing and validating the errcrs of the first two mort-
gages dated December 30, 1876, and January 2d,
1877, and to procure an additional sum of five hun-
dred dollars for repairs on her property. When this
last mortgage was about to mature or had matured
a seizure and sale was sued out—the property ad-
yertised for sale, and before the sale took place Mrs.
Henry enjoined it. The Court below gave judgment

Y !



dismissing the injunction, and we have appealed.

It is upon the merits of this injunction we ask an
investigation and decision of this Honorable Court.

Ttis conceded by opposite connsel that Mrs Henry
was a married woman laboring under all the in-
capacities of married women at the time the mort-
gages, dated December 30, 1876, and January 2d,

1877
the Court a quo in his decision after hearing all the

~were entered into. The Honorable Judge of
evidence and confronting the witnesses, s.ys: “When
the first mortgages,” referring to those of December
30, 1876, and January 2, 1877, ‘‘was given by Mrs.
Henry, it is true that it appears from the act she
was unmarried. It is the fact that she was married
The law prescribes that certain per-

)

at the time.’
sons shall not contract or encumber their property,
except in the manner laid down in the Acts of 1855.
Married women are included in the prohibition.

At the time these mortgages were given there
was no authorization either from the husband or the
Judge for Mrsi Henty to encumber lier property.
We have alleged fraud, and in these transactions
there is a shadow of fraud hovering over every step
and giving it direction.

The learned Judge of the District Court in his
decision states that *“While it is true her husband
did not in the act authorize her, yet he was actually
preseut, assisted by his presence, and that was suffi-

cient.” The intimidation under which Mys. Henry
was laboring, the fear of life which possessed her,
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proved strong enough to induce her to alienate the
last vestige of a support she had, but we do not be-
lieve she would have entered into such an obligation,
considering her evidence, had her husband not
dogged her every step and kept her constantly under
his eye. He felt no doubt that to permit her to be
alone or where she might get counsel of fearless and
wise friends, she might thwart him in his diabolical
designs. This dogging and this shadowing and this
peculiar presence, the Judge a quo interprets, ‘“‘as-
sistance, and sufficient to bind her.” Not one mo-
ment was she permitted to get out of the clutches of
the man who had told her in his violence he would
“so-disfigure her as to make her a loathsome object,’’
but kept her under the spell lest she might take
courage and save her house for herself and child.
He needed money for his unhallowed purposes, she
must -be the unwilling instrument to carry out his
designs. He witnessed an act signed by the tremb-
ling, fragile hand of a wife, whose real fears and
miseries have not come before the c¢ourt for they
cannot be expressed. She stated that she never re-
ceived one dollar of benefit or advantage from these

two acts of mortgage. :
Act 200 of the legislature of 1855, which is called
the enabling Act, requires that in carrying out the
power to borrow money or contract debts, the wife
in order to bind herself or her separate dotal prop-
erty, must be examined at Chambers by the Judge
of the District or Parish in which she resides, sep-




arate and apart from her husband, and if he finds
the money to be borrowed is for her separate benefit
then he shall give his sanction. In this case no such
ordeal was conformed to and no sanction of the
Judge was given, and Mrs. Henry did not appear
before the Judge of the District. As the general
law prohibits married women from giving mortgages,
the enabling act referred to must be construed strict-
ly as it is a special exception.

It is not proven that the money obtained on the
mortgages of December 20, 1876 and January 2,
1877, inured to the separate benefit of the wife in
this.case. The burthen of proof was on the defend-
ant in injunction to make this proof. She has failed
to do it—while the plaintiff has conclusively proven
that the money did nof inure to her separate advan-

tage, but that of her husband.

On the 21st of July, 1877, the Judge gave his
sanction for Mrs, Henry, the plaintiff in injunction,
to borrow $500. We desire especially, to call the
attention of theCourt—to the testiimony of ~Mrs:
Henry, bearing on this part of the $2,5600. To ob-

ain this mortgage of July 21, 1877, the sanction of
the Judge was given to borrow money. The
evidence shows that $2,000 of the amount was not
borrowed, but the mortgage was entered into by the
defendant in injunction, Mrs. N. V. Mioton, with
not even a pretext of loaning money, but to cancel
the two first mortgages of December 30, 1876 and
January 2, 1877. It is not pretended, nor will it be
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contended, that more than $500—first deducting
extraordinary and illegal interest—ever passed. The
remaining $2,000 was not borrowed and not loaned,
but that feature of the mortgage was brought into
play to cancel the anticedent mortgages of Deceni-
ber 30,1876 and  Januavy 2, 2877, This was not a
compliance either with the law or the sanction of
the Judge. Moreover, if the District Judge had
given his sanction, not to borrow money, but to can-

cel anticedent mortgages, he would have overreach-
ed his aunthority zuu] his act been a nullity, and any

obligation given in pursuance of it, would have been
stricken with instant death.

The law prescribes in exact terms what the Judge
may do. He can not exceed his authority and by it
infuse life into obligations which the law reprobates,
nay prohibits, and which never had an existence in
law. If the forms of law ha,d not been complied
with in the acts of mortgage of December 30, 1876
and January 2, 1877, and they were nullities, it was
nof possible to give them v Jmhiv by the 'ﬂubbbqilbﬂ b
act of mortgage of July 21, 1877. :

The judge a quo in his Wl'ltten opinion states:
““ The merrits of this case and the law applicable

thereto have meet with a very full exposition in the
case of Mrs. Rosanna O’Keefe vs. Hzmd\' Sheriff,
et als , recently decided by the Supreme Court, and
is sufficient authority to this Court in dlsmls;sing
plaintiff’s ‘claim and’ the injunction herein issued
with costs.” " A 'very causual examination of the
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case referred to will show that the facts are not
similar. Mrs. O'Keefe became a widow and during
her widowhood, ratified her acts. Besides this,
when Mrs.. O’Keefe entered into the act of mort-
gage sued on, she was anthorized by Judge Liéaumont,

ﬁ“

. by certificate after she had appeared before him, in

-t

Chambers, on the day the mortgage act was passed,
December 27th, 1871, and after due examination
conformably to Sections 2432, 2433 and 2434, of the
Revised Statutes of 1870, or Articles 126, 127 and
128 Revised Civil Code. This appears to have been
done in accordance with the requirements of the
law, and was a valid act and good, and it was com-
petent for her when her incapacities were removed to
-atify the act and bind herself. No snch facts exist
in the case at bar. Mrs. Henry is still a married
woman and the law does not provide a mode by
which she could ratify an act of hers, which is
stricken with nulity, by reason of its having been
committed in the face of a prohibitory law. Her

-husband-could not-authorte her fo do-it; nor conld

the Judge of her District give his sanction to it
under the law as it exists, except to see the authori-
ty and the sanction hurled back in their faces as in-
croachments upon the fundamental principles of our
law and our jurisprudence. '
We contend then, and think we have established
that Mrs. Henry, plaintiff in this injunction, is not
bound because the mortgages of December 30, 1876
and January 2, 1877, were given without authoriza-

»
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tion, and the money did not inure to her separate
benefit, and if these mortgages were nullities and
had no binding force, then while she was still a
married woman, laboring under every in apacity,
she could not ratify them by giving a new mortgage
nor could the Judge: give his sancticn for bier o
commit such an act. That the only money borrow-
ed under the act of July 21, 1877, was $500, which
went to redeem her jewelry pawned by her husband
to raise money for his own purposes. That the
whole evidence shows exorbitant but indefinite
charges of interest, and look at the whole transac-
tion as we may, from its incipiency to its conclusion,
we find fraud in every feature,

In view of the law and the facts of this case, we
1'espedtfully ask for a reversal of the judgment of the
District Court, and that our injunction be made

pérpetuul‘

respectfully Submitted,
TOBIAS GIBSON, -
Of Counsel for Mrs. Henwy, Plaintiff in Injunction.
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