WEORRAIGSE e APEROLCREEE SESe v ARDE M EANEN S e TR AT S ORIN

HARRY L. HOPKINS, ADMINISTRATOR

- CORR INGTON GILL, ASSISTANT ADMINISTRATOR

HowArD B. MYERS, DIRECTOR
DIVISION OF SoclAL RESEARCH

ANALYSIS OF CONSTITUTIONAL PROVISIONS
ARERCIING FAPUBIVICEEWEREAR ERs NS HEG STRATREE SO
NORTH CAROLINA

APRIL 1, 1937




PREPARED BY
RoBERT C. Lowe AND HELEN R. SHERFEY
LEGAL RESEARCH SECTION

UNDER THE SUPERVISION OF
A. Ross ECKLER, COORD INATOR OF SPECIAL INQUIRIES
DIVISION OF SocIAL RESEARCH




PREFACE

This bulletin is one of a series presenting

State constitutional provisions affecting public wel-

fare, prerared to supplement the State by State digests
of public welfare laws so as to provide in abstract
form the basis for the public welfare services of the
several States.

The provisions quoted are those concerned
directly with public welfare administration and such
others as may substantially affect a public welfare
program, even though only indirectly related. It would
be impossible to consider within the limits of this
study every remotely connected constitutional provi-
sion. The indirectly related provisions included,
therefore, have been restricted to those concerning
finance, legislation, and the methods of constitutional
amendment .

An attempt has been made, by a careful selec-
tion of the most recent cases decided by the highest
courts of the States, toindicate wherever possible how
these provisions have been construed. These cases are
included in footnotes appended to the constitutional
provisions shown.

It is hoped that these abstracts will be
useful to those interested in public welfare questions
in indicating howState and local public welfare admin-
istration may be affected by constitutional powers and
limitations.
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North Carolina

ANALYSIS OF CONSTITUTIONAL PROVISIONS AFFECTING
PUBLIC WELFARE IN NORTH CAROLINA!

I. -Incidence of Responsibility for Welfare Program

A. Beneficent provisions for the poor, the unfortunate and
orphan, being one of the first duties of a civilized and Christian state,
the General Assembly shall, at its first session, appoint and define the
duties of a board of public charities, to whom shall be entrusted the
supervision of all charitable and penal State institutions, and who shall
annually report to the Governor upon their condition, with suggestions
for their impr'O\rement',.2

B. There shall also, as soon as practicable, be measures devised
by the State for the establishment of one or more orphan houses, where
destitute orphans may be cared for, educated and taught some business or
trade.®

C. It shall be the duty of the Legislature, as soon as prac-
ticable, to devise means for the education of idiots and inebriates.?

1Const:it;ut:ion (1868), including amendments to 1935, as published in Michie's North
Carolina Code (1935); with all subsequent amendments to April 1, 1937.

ZLconstitution, Art. xI, Sec. 7.

The Legislature has the exclusive right in the exercise of the State's police
power to determine and declare by whom and how the indigent of the State entitled to
support shall be ascertained, and from what fund and by whom allowances for their
support shall be made. Thus, the Legislature may disburse a part of a fund devoted by
the Constitution in Art. V, Sec. 2 (see p. 2, par. E), to the support of the poor,
by appropriating it directly to a particular class of indigent or unfortunate, such
as Confederate veterans and their widows; or the Legislature may delegate authority
to county officials to provide and care for this particular class, if in its opinion,
their wants may be better supplied through agencies other than itself. Board of Edu-
cation vs. Board of Commissioners, 113 N. C. 379, 18 8. E. 661 (1893).

All powers and functions of a county bear reference to the general State policy.
A county is not strictly a municipal corporation but rather an Instrumentality of the
State, by means of which the State performs certain of its governmental functions
within the territorial 1imits of such county. The State may therefore require the
counties to provide for the care of the indigent sick and poor within their territorial
limits. Martin vs. Board of Commissioners of Wake County, 208 N. C. 354, 180 S. E. 777
(1935).

A contract authorized by the Legislature to permit a county to contract with a
hospital for the care and maintenance of indigent sick and poor for 30 years was
held not against public policy. Ibid.

See p. 9, footnote 31.

3Const1tution. ATULIX1, i8ecLiigL
“Constitution, Art. XI, Sec. 9.
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I. Incidence of Responsibility for Welfare Program—Continued

D. The General Assembly may provide that indigent deaf-mute,

blind, and insane of the State shall be cared for at the charge of the
5
State.

E. The proceeds of the State and county capitation tax shall
be applied to the purposes of education and the support of the poor, but

in no one year shall more than twenty-five per cents thereof be appro-
priated to the latter pur'pose.6

F. It shall be steadily kept in view by the Legislature and
the board of public charities that all penal and charitable institutions

should be made as nearly self-supporting as is consistent with the purposes
of their creation.’

G. The General Assembly shall, #* % % make provision for
the erection and conduct of a States prison or penitentiary,e RS

H. The General Assembly may provide for the erection of houses
of correction, where vagrants and persons guilty of misdemeanors shall be
restrained and usefully employed.9

I. A house or houses of refuge may be established whenever the
public interest may require it, for the correction and instruction of
other classes or offenders.:°

J. The people have the right to the privilege of education,
and it is the duty of the State to guard and maintain that right.11

ITI. Financial Powers and Limitations

A. Taxation and Assessments
(1) State
(a) The power of taxation shall be exercised in a just

and equitable manner, and shall never be surrendered, suspended or con-
tracted away. Taxes on property shall be uniform as to each class of

Sconstitution, Art. XI, Sec. 10.

6Constltutlon, Art. V, Sec. 2.

The proceeds from the State and county capitation taxes may not be diverted to
any purposes other than those mentioned in this section. Wagstaff vs. Central High-
way Commission of Person County, 177 N. C. 354, 99 8. E. 1 (1919). See p. 9, par.

(b), and footnote 31, and Board of Education vs. Boardof Commissioners, p. 1, foot-
note 2.

7Const1tutlon. Art. XI, 8Sec. 11.
eConscltucion. Art. XI, Sec. 3.
gConstltutlon, Art. XI, Sec. 4.
1OConstltution, Art. XI, Sec. 6.

HConstltutlon, Art. I, 8ec. 27.
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II. Financial Powers and Limitations—Continued

A. Taxation and Assessments—Continued

(1) State—cContinued

property taxed.!?® Taxes shall be 1levied only for public purposes, and
every act levying a tax shall state the object to which it is to be ap-
plied. The General Assembly may also tax trades, professions, franchises,
and incomes: Provided, the rate of tax on incomes“shall not in any case
exceed ten per cent (10%),13 =* * =%,

(b) ‘The total of the State and county tax on property
shall not exceed fifteen cents on the one hundred dollars value of prop-
e}*ty, except when the county property tax is levied for a special purpose
and with the special approval of the General Assembly, which may be done
by special or general act: Provided, this limitation shall not apply to
taxes levied for the maintenance of the public schools of the State for

1zTher'e 1s a fundamental distinction between general property taxes which are levied

for revenue purposes for the support of the government, and speci al assessments which

re imposed only on those owners of property who in respect to such ownership derive
special bener_it,s from the local improvements for which the assessments are to be
expended, As to the former, the Constitution requires uniformity; the latter do not
come within the constitutional restraints put upon general taxation, and could not
be uniform by the very theory on which they are based. Town of Saluda vs. Polk
County, 207 N. C. 180, 176 S. E. 298 (1934).

Constitution, Art. V, Sec. 3.

The first three sentences of this section were adopted by the electorate at the
November election in 1938; they replace former provisions relating ‘to taxation of
moneys, credits,and investments by a uniform rule, and real and personal property
according to its true value in money, with certain exemptions therefrom. The limit
on the rate of taxes on incomes as here set forth was adopted at the same time, in
lieu of the former 6-percent 1limit.

An annual privilege tax of $100 on bakers delivering bread and $50 on those
delivering 'ca.};es, ples, or doughnuts was held not to be a property tax but a priv-
1legeor license tax and was further held to be uniform and not discriminatory against
those delivering bread. The court stated: "When a classification has been made by
the General Assembly for the purpose of imposing license taxes on all trades, pro-
fessions, franchises, or incomes, solely for % % revenue, this court will not
hold the clasgification invalid, unless it shall appear, clearly and unmistakably
that the classification 1is unreasgnable and arbitrary, resulting in an unjust dis-
crimination. % % % A tax is uniform whén it is equal upon all persons belonging
to the described class upon which it is imposed. " Hilton vs. Harris, 207 N. C. 465,
177 8. E. 411 (1934).

A statute which required from all lumber dealers using the public roads in
Macon County a privilege or license fee in proportion to the quantity of lumber
hauled was held not to be discriminatory on the ground that the hauling of lumber
had a peculiar propensity for damaging dirt roads, but even 1f this were not so,
"the Legislature can classi fy vocations and lay a tax of a different amount upon the
different occupations.® Road Trustees vs. Brown & Compax;y, 169 N.° Citu 176 96 'BINE;
40 (1912).

Under this section as it formerly read (before the 1938 amendment), requiring
that property should be taxed uniformly "according to its true value in money, " it
was held that an income tax was not a tax on property, and further that the Legi s~
lature could levy an income tax upon the net profits of a corporation in addition
to the tax upon 1its property; and could tax 8o much of the net profits of a foreign
corporation arising from interstate commerce as were properly apportionable to the
State. Maxwell vs. Kent-Coffey Manufacturing Company, 204 N. C. 365, 168 8. E. 397
(1933), affirmed Id., 291 U. 8. 642, 54 Bup. Ct. 437, 78 L. Ed. 1040 (1934).

13
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II. Financial Powers and Limitations—Continued

A. Taxation and Assessments—Continued
(1) State—Continued

the term required by article nine, section three, of the Constitution:
Provided, further, the State tax shall not exceed five cents on the one
hundred dollars value of property.14

(¢c) The General Assembly may levy a capitation tax on
every male inhabitant of the State over twenty-one and under fifty years
of age, which said tax shall not exceed two dollars, and cities and towns
may levy a capitation tax which shall not exceed one dollar. No other
capitation tax shallbe levied. The commissioners of the several counties
and of the cities and towns may exempt from the capitation tax any special

cases on account of poverty or inf‘irmity.15

(2) .Counties

(a) The total of the State and county tax on property
shall not exceed fifteen cents on the one hundred dollars value of prop-
erty, except when the county property tax is levied for a special purpose
and with the special approval of the General Assembly, which may be done
by special or general act: 16 Provided, this limitation shall not apply

to taxes levied for the maintenance of the public schools of the State
for the term required by article nine, section three, of the Constitution:
Provided, further, the State tax shall not exceed five cents on the one

hundred dollars value of property.17

An inheritance tax is not a tax upon property, but is a tax upon the privlilege
of acquiring property by will or descent. The State "may tax the privilege, grant
exemptions, discriminate between relatives and between these and strangers, and is
not precluded from the exerciseof this power by constitutional provisions requiring
uniformity and equality of taxation." In re Morris' Estate, 138 N. C. 259, 50 S. E.
682 (1905).

14Consclr,uclon, AL 5V 8ec.i8.

15Conscltution, ATUR Va8 el

This section 1s self-executing. Dixon vs. Board of County Commissioners, 200
N. C. 215, 1568 S. E. 852 (1931). See p. 2, par. E. The amount of the capltation
taxes may not be increased beyond the limits of this section. Wagstaff vs. Central
Highway Commission of Person County, 177 N. C. 354, 99 S. E. 1 (1919).

16Tne "special approval of the General Assembly" required by this section for the
levying of a tax in excess of the 15-cent limitation, may be expressed by a speclal
act restricted to one county, or by a general statute giving an option to any county
to avail itself of such permission. Board of Commissioners of Surry County vs.
Wachovia Bank & Trust Company, 178 N. C. 170, 100 S. E. 421 (1919). See p. 13, pars.
(4) and (5).

17Cons!:1tution, AT G,V i8e6 61
This section should be read with Art. VII, Sec. 7 (see p. 9, par. (b)) which
provides in part that the county, city, or town authorities may not levy or collect
any tax except for necessary expenses, unless by a majority vote of the electors
therein. The county cormmissioners may levy taxes up to the limit of this section,
and they may also tax in excess of the limits of this section for "special purposes®
and on the "special approval of the General Assembly" without a vote of the electors
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IT. Financial Powers and Limitations—Continued

A. Taxation and Assessments—Continued
(2) Counties—Continued

(b) It shall be the duty of the commissioners to
exercise a general supervision and control of the penal and charitable
institutions, schools, roads, bridges, levying of taxes, and finances of

v v

the county, as may be prescribed by Taws Sistes e
(c) See page 9, par. (b) , and footnote 31.
(d) See page 4, par. (c), and page 2, par. E.
(3) Other Local Units!®

(a) It shall be the dutyof the Legislature to provide
by general laws for the organization of cities, towns, and incorporated
villages, and to restrict their power of taxation, assessment, borrowing
money, contracting debts, and loaning their credit, so as to prevent abuses

in assessment and in contracting debts by such municipal corporations.20

provided such taxes are for "necessary county expenses." Glenn vs. Board of Commis-
sloners of Durham County, 201 N. C. 233, 159 S. E. 439 (1931). For cases defining
"necessary county expenses," see p. 9, footnote 31.

What constitutes a "special purpose" within the meaning of this section is a
Judicial question. Glenn vs. Board of Commissioners of Durham County, 201 N.C. 233,
169 S. E. 439 (1931).

The support of the county home for the aged and infirm, county aid and poor
relief, and public health are "special purposes" for which county taxes may exceed
the 1imit imposed by this section. Atlantic Coast Line Railway Company vs. Lenoir
County, 200 N. C. 494, 157 S. E. 610 (1931).

Medical treatment and hospital care for the "indigent sick and afflicted poor"
1s a "special purpose" and a necessary county expense. Taxes for such purpose may
exceed the constitutional tax 1limit, and do not require the approval of the electors.
Martin vs. Board of Commissioners of Wake County, 208 N.C. 354, 180 S. E. 777 (1935).

It has been held in the following instances that the taxes were not levied for
a "speclal purpose": To supplement the general county fund (Norfolk-Southern Rail-
way Company vs. Reld, 187 N.C. 320, 121 S.E. 534 (1924); to provide for deficiencies
in the necessary expenses and revenue of certain counties ‘(Director General of Rail-
roads vs. Commissioners of Bladen County, 178 ¥.C. 449, 101 S.E. 91 (1919)); to meet
"the other current expenses" of a county in certain years (Williams vs. Craven County
Commissioners, 119 N. C. 520, 26 S. E. 150 (18986)).

1800nst1tuslon. AP BaisVIT e.8ec: 2k
Counties are not regarded as municipal corporations in the strict legal sense,
but as instrumentalities of the State, createg and organized for the more convenient
administration of government; and in the exercise of ordinary governmental functions,
they are subject practically to the unlimited control of the Legislature, unless
restricted by constitutional provision. O'Neal vs.Jennette, 190 N.C. 96, 129 S. E.
184 (1925).

19The Legislature has full power to create taxing districts for special governmental
purposes, and Is not restricted to towns, counties, or other political subdivisions.
of the State. Thus, 1t may créate a school district within the 1imits of a town with
power to 1ssue bonds for the purpose of establishing educational facilities. Hammond
vs. McRae, 182 N: C. 747, 110 S. ' E. 102 (1921).

2OConstitution. krt. VIII, *Sec. 4.
This section imposes on the Legislature "a moral obligation" or duty to pass
general laws relating to the organization of cities and towns, leaving it tu tne
discretion of the Legislature to enactspecial laws as the needs of the municipalities
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II. Financial Powers and Limitations—Continued

A. Taxation and Assessments—Continued
(3) Other Local Units—~Continued
(b) See page 9, par. (b), and footnote 31.

(¢) #*= * * cities and towns may levy a capitation
21 sk % b3

tax which shall not exceed one dollar.

(d) In each township there shall be biennially elected,
by the qualified voters thereof, a clerk and two justices of the peace,
who shall constitute a boardof trustees, and shall, under the supervision
of the county commissioners, have control of the taxes and finances, roads

and bridges of the townships, as may be préscribed by law.22 % % %

B. Exemptions
(1) State

(a) Property belonging to the State, * * * shall
be exempt from taxation. The General Assembly may exempt cemeteries and
property held for educational, scientific, literary, charitable, or reli-
gious purposes; also wearing apparel, arms for muster, household and
kitchen furniture, the mechanical and agricultural implements of mechanics
and farmers; libraries and scientific instruments, or any other personal
property, to a value not exceeding three hundred dollars. "The General
Assembly may exempt from taxation not exceeding one thousand dollars
($1,000.00) in value of property held and used as the place of residence
of the owner."?3

(b) * * * the rate of tax on incomes shall not in
any case exceed ten per cent (10%),24 and there shall be allowed the

may require. Kornegay vs. City of Goldsboro, 180 N. C. 441, 105 S. E. 187 (1920).

In holding that a school district does not come within the purviewof this sec-
tion the court upheld the validity of a local act authorizing the issuance of school
bonds by a county, which act placed no 1limit upon the amount of indebtedness that
might be incurred. Felmet vs. Commissioners of Buncombe County, 186 N. Coii2o 15119
S. E. 353 (1923).

1Const.icur.lon. Art. V, 8Sec. 1.
For further provisions of this section, see p. 4, par. (c), and footnote 15.

2

2ZConstitution. Art. VII, Sec. 5.

It 1s the duty of the county commissioners to divide the county into districts,
which districts shall have corporate powers for the necessary purposes of local gov-
ernment, and be known as townships. Art. VII, Secs. 3 and 4

23Constitution, Art. V, i8eci b
With the exception of the provision as to exemption from taxatlion of State or
municipally owned property, which is self-executing and mandatory upon the Legisla-
ture, all other property is subject to taxation, in whole or in part or not at all,
within the Legislature's discretion. Statutes exempting specific property from tax-
ation, because of the purposes for which it is used, should be strictly construed.
The last sentence of this section was adopted by the electorate at the November
election, 1936. See Public Laws of North Carolina (1935), p. 745.

24See p. 2, par. (a),and p. 3, footnote 13.
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IT. Financial Powers and Limitations—Continued

B. Exemptions—cContinued
(1) sState—Continued

following exemptions, to be deducted from the amount of annual incomes,
to-wit: for married man with a wife living with him, or to a widow or
widower having minor child or children, natural or adopted, not less than
$2,000; to all other persons not less than $1,000, and there may be allowed
other deductions (not including living expenses) so that only net incomes
are taxed. 2°

Counties and Other Local Units

(a) Property belonging to * #* * municipal corpora-
tions, shall be exempt from taxation.®® =

(b) The General Assembly may levy a capitation tax
on every male inhabitant of the State over twenty-one and under fifty
years of age, * #* * and cities and towns may levy a capitation tax
* # %, The commissioners of the several counties and of the cities and
towns may exempt from the capitation tax any special cases on account of

poverty or infirmity. 27

25Consc1tution, Art. V, Sec. 3, as amended 1936.
ZGConstinution, Art. V, Sec. 5.

Under a statute exempting from taxation municipal or State owned property when
used exclusively for public purposes, 1t was held that property acquired by a munici-
pality in a tax foreclosure proceeding and used by it for rental purposes was not
exempt from county taxes on the ground that this section of the Constitution ex-
empting State and municipally owned property does not apply where the property is
used In a business or proprietary capacity. Town of Benson vs. Johnston County, 209
N. C. 751, 185 S. E. 6 (-1938).

A statute levying an excise tax upon all distributors of gasoline and including
a municipality within the definition "distributor" was held valid as to a munici-
pality using the gasoline solely for governmental purposes on the ground that the
exemption as to municipalities provided in this section applies only to taxes on
property, and does not extend to excise taxes. Stedman vs. City of Winston-Salem,
204 N. C. 203, 167 S. E. 813 (1933).

It was held that a dralnage district is not a municipal corporation within the
meaning of this section. Board of Drainage Commissioners of Muddy Creek Drainage
District vs. Webb & Company, 160 N. C. 594, 76 S. E. 552 (1912).

In a later case where a statute created the Morehead City Port Commission, a
corporation for the purpose of constructing and maintaining terminals to facilitate
water transportation, and exempted its bonds from State and municipal taxation, the
court upheld the exemption without reference to the Webb Company case (case immediately
preceding), "for the reasonthat the property of the port commission will be held and
the bonds will be issued solely for public purposes." Webb vs. Port Commission of
Morehead City, 205 N. C. 663, 172 S. E. 377 (1934). See p. 6, footnote 23.

A hospital organized as a business corporation but accepting charity patients
was held not to be exempt from taxation under a statute exempting the property of
charitable associations or of hospitals used exclusively for charitable purposes.
Salisbury Hospital, Incorporated vs. Rowan County, 205 N. C. 8, 169 S. E. 805 (1933).

27Constitution, Art. V, Sec. 1.
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ITI. Financial Powers and Limitations—Continued

C. Borrowing and Use of Credit
(1) State

(a) The General Assembly shall have the power to con-
tract debts and to pledge the faith and credit of the State * * * for
the following purposes:

"To fund or refund a valid existing debt;

"To borrow in anticipation of the collection of
taxes due and payable within the fiscal year to an amount not exceeding
fifty per centum of such taxes;

"To supply a casual deficit;

"To suppress riots or insurrections, or to repel
invasions.

"For any purpose other than these enumerated, the
General Assembly shall have no power, during any biennium, to contract
new debts on behalf of the State to an amount in excess of two-thirds of
the amount by which the'State's outstanding indebtedness shall have been
reduced during the next preceding biennium, unless the subjectbe submitted

"

to a vote of the people of the State; * * *, TIn any election held in
the State * * * wunder the provisions of this section, the proposed

indebtedness must be approved by a majority of those who shall vote there-
n 28 % % 3

. *

on.

(b) #* % * And the General Assembly shall have no
power to give or lend the credit of the State in aid of any person, asso-
ciation, or corporation, except to aid in the completion of such railroads
as may be unfinished at the time of the adoption of this Constitution, or
in which the State has a direct pecuniary interest, unless the subject be
submitted to a direct vote of the people of the State, and be approved by
a majority of those who shall vote thereon. ?°

(2) Counties and Other Local Units

08

(a) The General Assembly shall have the power * * 3
to authorize counties and municipalities to contract debts and pledge
their faith and credit for the following purposes:

Boonstitution, Art. V, Sec. 4.

So much of Art. V, Sec. 4, as is set forth in par. (a), (State), above, was
adopted by the electorate in November 1936. See Public Laws of North Carolina
(1935), p. 271.

29Constltut,ion, Art. V, 8ec. 4.

It was held that neither the credit of the State nor the municipality of More-
head City was pledged in aid of the "Port Commission of Morehead City, "™ a corporation
created by statute for the governmental purpose of constructing and maintaining
transportation terminals, where the statute provided that bonds issued by the corpo-
ration should be payable only out of revenues derived from the operation of the
terminals and solely on the credit of the corporation. Webb vs. Port Commission of
Morehead City, 205 N. C. 663, 172 S. E. 377 (1934).

See p. 9, footnote 31.
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IT. Financial Powers and Limitations—Continued

C. Borrowing and Use of Credit—Continued

(2) Counties and Other Local Units——Continued

"To fund or refund a valid existing debt;

"To borrow in anticipation of the collection of
taxes due and payable within the. fiscal year to an amount not exceeding
fifty per centum of such taxes;

"To supply a casual deficit;

"To suppress riots or insurrections, or to repel
invasions.

"For any purpose ‘other than these enumerated,
* % % the General Assembly shall have no power to authorize counties or
municipalities to contract debts, and counties and municipalities shall
not contract debts, during any fiscal year, to an amount exceeding two-
thirds of the amount by which the outstanding indebtedness of the partic-
ular county or municipality shall have been reduced during the next pre-
ceding fiscal year, unless the subject be submitted to a vote of the
people of the particular county or municipality. In any election held
* % % '"din any county or municipality under the provisions of this sec-
tion, the proposed indebtedness must be approved by a majority of those
who shall vote thereon."®0 = % =

(b) No county, city, town, or other municipal corpo-
ration shall contract any debt, pledge its faith or loan its credit, nor
shall any tax be levied or collected by any officers of the same except .
for the necessary expenses thereof, unless by a vote of the majority of
the qualified voters therein.%!

(c) See page 5, par. (b).
(d) See page 5, par. (a), and page 6, par. (d).

%0constitution, Art. v, Sec. 4.
So much of Art. V, Sec. 4, as 1s set forthin par. (a), (Counties), p. 8, was adopted
by the electorate in November 1936. See Public Laws of North Carolina (1935), p. 271.

51Constitucion, Avt.: VII; ‘8ec.: .7,

In construing this section with Art. V, Sec. 6 (see p. 3, par. (b)) providing
for an exception to the tax 1imit which may be imposed by counties for special pur-
poses, 1t was held "'(1) that for necessary expenses the municipal authorities may
levy a tax up to the constitutional limitation without a vote of the people and
without legislative permission; (2) that for necessary expenses they may exceed the
constitutional limitation by 1legislative authority, without a vote of the people;
and (3) that for purposes other than necessary expenses a tax cannot be levied elther
within or in excess of the constitutional limitation except by a vote of the people
under special legislative authority % % . Henderson vs. Cityof Wilmington, 191
N. C. 269, 132 S. E. 25 (1926).' This 1s a clear and accurate statement of the prin-
ciplesof constitutional law applicable fo municipal taxationin this state." Burle-
son vs. Board of Aldermen of Town of Spruce Pines, 200 N. C. 30, 156 8. E. 241 (1930).
See p. 4, footnote 17.
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IT. Financial Fowers and Limitations—Continued

D. Other Income

(1) The proceeds of all lands that have been or hereafter
may be granted by the United States to this State, and not otherwise ap-
propriated by this State or the United States; also all moneys, stocks,

The term "necessary expense" asused in this section includes law and fact, and
1s a question for jJudicial determination. Henderson vs. City of Wilmington, 191 N. C.
269, 132 8. E. 25 (1926) . This case includes an extended review of authorities pre-
senting general and specific definitions of the term.

The maintenance of a home for the support of the indigent aged and Infirm is a
necessary county expense. Board of Commissioners of Caldwell County vs, Sidney
Spitzer, 31737 N, Cla147:, 501 d8LaRSE7.075 (1917.)r

The construction and repair of bridges and roads are necessary county expenses.
Barbour vs. Wake County, 197 N. C. 314, 148 S. E. 470 (1929).

A public hospital is not a necessary expense of a town within the meaning of
this sectlion; therefore, bonds issued by a town for the construction and maintenance
of a hospital must have the approval of the qualified voters and legislative author-
ization. Armstrong vs. Board of Commissioners of Gaston County, 185 N. C. 405, 117
S. E. 388 (1923); Burleson vs. Board of Aldermen of Town of Spruce Pines, 200 K. C.
30, 166 S. E. 241 (1930).

A county board of education which contracted with certain mutual fire insurance
companies for Insurance on a school building by the payment of a fixed premium with
a further contingent 11ability not to exceed an amount equal to the fixed premium
was held not to have loaned its credit to a private corporation within the meaning
of this section and Art. V, Sec. 4 (see p. 8, par. (b)) prohibiting the State from
lending its credit 1in aid of any person, association, or corporation without an ap-
proval of a majority of the electors. The court stated that the contract was in
effect a purchase of the insurance, asa necessary county expense for the protection
of 1ts property, and therefore did not require a vote of the people 1in the county.
Fuller vs. Lockhard, 209 N. C. 61, 182 S. E. 733 (1935).

The phrase "a vote of the majority of the qualified voters" is construed to mean
all persons resident in the district and qualified to vote therein. Although a
statute requires only a majority of those voting upon the question of the incurring
of a debt or the levying of a tax, ifa majority of all the qualified voters actually
approve, thls cures the defect and the election will be upheld. Hammond vs. McRae,
182 N./C. 747, 110 S. E. 102. (:1921).

An act creating a corporation for the purpose of purchasing and operating a
waterworks system for the City of Charlotte, and authorizing such corporation to
Issue bonds, (secured by a mortgage of the waterworks), fayable solely out of the
rents and tolls derived from the oferation of such waterworks was held not to create
a debt of the city. Brockenbrough vs. Board of Water Commissioners of City of Char-
lotte ;184 N C. 1, 46 'Sy E. 28 (1903).

A city ordinance passed under statutory authority and providing for the issuance
of bonds to refund prior bonds which were valid obligations of the municipality,
though not for necessary expenses of the municipality, was held not to create a new
debt of the municlipality within the meaning of this sectlion, and therefore did not
need to be submitted to the voters for their approval. Bolich vs. City of Winston-
Salem, 202 N. C. 786, 164 S. E. 3€1 (1932).

A statute which authorized a city to issue its bonds and lend the proceeds to
a rallroad company to build a depot within its limits, when the question had been
submitted to and approved by its voters, did not contravene any section of the Con-
stitutlion and was therefore valid. Hudson vs. City of Greensboro, 185 N. C. 502, 117
S. E. 629 (1923).

See p. 8, footnote 29.

The Leglislature may by statute modify, change, or abrogate any and all of the
provisions of Art. VII, whichdeal with the government of the political subdivisions,
and may substitute others in their place with the exception of Art. VII, Sec. 7,
(p. 9), and one other section not included in this bulletin as 1t 1s not within the
scope of this study. Art. VII, Sec. 13. (Designated as Sec. 14 in Michie's 1935
Code, but renumbered, making it Sec. 13, by a constitutional amendment adopted No-
vember 1936; see North Carolina Public Laws (1935),: D :270.)
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IT. Financial Powers and Limitations—Continued

D. Other Income—Continued

bonds, and other property now belonging to any State fund for purposes of
education; also the net proceeds of all sales of the swamp lands belonging
to the State, and all other grants, gifts or devises that have been or
hereafter may be made to the State, and not otherwise appropriated by the
State, or by the terms of the grant, gift, or devise, shall be paid into
the State treasury, and, together with so much of the ordinary revenue of
the State. as may be by law set apart for that purpose, shall be faithfully
appropriated for establishing and maintaining in this State a system of
free public schools, and for no other uses or purposes whatsoever. %2

(2) All moneys, stocks, bonds, and other property belong-
ing to a county school fund; also the net proceeds from the sale of es-
trays; also the clear proceeds of all penalties and forfeitures and of
all fines collected in the several counties for any breach of the penal
or military laws of the State; and all moneys which shall be paid by per-
Sons as an equivalent for exemption from military duty, shall belong to
and remain in the several counties, and shall be faithfully appropriated

for establishing and maintaining free public schools in the several counties
of this State:5% * = x

(8) * * * all the preperty which has heretofore accrued
to the State, or shall hereafter accrue, from escheats, unclaimed divi-
dends, or distributive shares of the estates of deceased persons, shall
be appropriated to the use of the Univer-sity.34

E. Appropriations and Expenditures

(1) No money shall be drawn from the treasury but in con-
sequence of appropriations made by law; and an accurate account of the
receipts and expenditures of the public money shall be annually published.35

(2) No money shall be drawn from any county or township
treasury, except by authority of law. %8

IIT. Provisions Affecting Yegislation
A. Regular Sessions of Legislature

(1) The legislative authority shall be vested in two dis-
tinct branches, both dependent on the people, to-wit: a Senate and a
House of Representatives.37

32constitution, Art. IX, Sec. 4.

33Constitution, Art. IX, Sec. 5.
34Constitut10n, Art. IX, Sec. 7.
35Constituclon, Art. XIV, 8ec. 3.
36Constitution. Art. VII, Sec. 8.
%7 constitution, Art. II, Sec. 1.
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IITI. Provisions Affecting Legislation—Continued

A. Regular Sessions of Legislature—Continued

(2) The Senate and House of Representatives shall meet bi-
ennially on the first Wednesday after the first Monday in January next

after their election;38 e

B. Special Sessions of legislature

(1) The Governor shall have power on extraordinary occa-
sions, by and with the advice of the Council of State, to convene the
General Assembly in extra session by his proclamation, stating therein

the purpose or purposes for which they are thus com(ened.39

(2) The Secretary of State, Auditor, Treasurer, and Super-—
intendent of Public Instruction shall constitute, ex officio, the Council
of State, who shall advise the Governor in the execution of his office,

and three of whom shall constitute a quorum;4o i i

C. Powers of Initiative and Referendum

No provision.41

D. Iegislative Enactment

(1) A1l bills and resolutions of a legislative nature shall

be read three times in each house before they pass into laws, and shall
be signed by the presiding officers of both houses.*

(2) No law shallbe passed to raise money on the credit of
the State, or to pledge the faith of the State, diéectly or indirectly,
for the payment of any debt, or to impose any tax upon the people of the
State, or allow the counties, cities or towns to do so, unless the bill
for the purpose shall have been read three times in each house of the
General Assembly and passed three several readings, which readings shall
have been on three different days, and agreed to by each house respec-
tively, and unless the yeas and nays on the second and third readings of

38Const1tut10n. Arv. 11, 8ec: &

39Consticucion, APt o LI, -86ciiz9s

4OConstitutlon, Arte IIT, 8ecs 14

41
The Constitution provides thata vote of the electors isnecessary for the contracting

of any debt by the State, counties, and municipalities in excess of certain limits set
by Art.V, Sec. 4 (see p. 8, par. (a), (State)); and for the lending of the State's credit
in aid of any person, association, or corporation (see Art.V, Sec.4,p. 8, par. (b));
and for the contracting of any municipal debt, or loan of its credit, or the levy of
a municipal tax except for the necessary expenses thereof (see Art. VII, Sec. 7,
p. 9, par. (b)); and for the adoption of an amendment to the Constitution proposed
by the Legislature (see Art. XIII, Sec. 2, p. 14, par. A); and for the assembling
of a convention for the revision or amendment of the Constitution (see Art. XIII,
8ec. 1, p. 15, par. B).

42Constltuclon, At CIT, 860 83




North Carolina

ITTI. Provisions Affecting Legislation—~Continued

D. Ilegislative Enactment—Continued

the bill shall have been entered on the journal.43

(3) Every act of the General Assembly levying a tax shall
state the special object to which it is to be applied, and it shall be
applied to no other purpose.*%4

(4) The General Assembly shall not pass any local, private,
or special act or resolution relating to * * #* health, sanitation,
and the abatement of nuisances; * * * nor shall the General Assembly
enact any such local, private or special act by the partial repeal of a
general law, * * *, Any local, private or special act or resolution
passed in violation of the provisions of this section shall be void. The
General Assembly shall have power to pass general laws regulating matters
set out in this section.*®

(5) No corporation shall be created nor shall its charter
be extended, altered, or amended by special act, except corporations for
charitable, educational, penal, or reformatory purposes that are to be

43constitution, Art. II, Sec. 14.

This section is a further limitation upon par. (1)s D. iz (Art. II, 8ec. 23),
in that it requires additional formalities as to the passage of certain acts, i.e.,
those ralsing money on the credit of the State; pledging the faith of the State;
paying any debt or imposing any tax. Held that in determining the legality of the
passage of acts which are mentioned in this section, the courts will go behind the
signatures of the presiding officers of each house, and will review the legislative
Journals. As to all other kinds of legislation, the requirements of Art. II, Sec.
23 (p. 12 par. (1)) are sufficient, and the courts will consider the signatures of
the presiding officers of both houses affixed to a bill as conclusive evidence that
such bill was read three times and duly passed and ratified by both houses. Frazier
vs. Board of Commissioners of Guilford County, 194 N. C. 49, 138 8. E. 433 (1927).

In the absence of a showing by the journals that amendments to bills are mate-
rial, the validity of bills cannot be attacked by a showing that a bill, after three
readings, (the yeas and nays having been taken), wasnot, after the amendment, again
reread three times and the yeas and nays entered on the journal. There is a pre-
sumption that such amendmentsor alterations in abill are immaterial, and the journals
constitute the only competent evidence to rebut this presumption. Ibid.

An amendment will not be deemed material unless it purports to levy a tax or
create or increase a debt, or to change the rate of interest or the time of payment,
or otherwise to broaden the scope of the amended act, or materially affect its finan-
cial features. O*Neal Vvs. Jennette, 190 N. C. 96, 129 8. E. 184 (1925).

4'4Const.1tut.ion, Art. V, B8ec. 7.
This section does not apply to tayes levied by county authorities for county
purposes. Cabe vs. 81isk, 185 N. C. 168, 116 8. E. 419 (1923).
S8ee p. 2, par. (a).

-#B5constitution, Art. II, Sec. 29.

"Local laws gre special as to place, and special laws are those made for individ-
ual cases.® Day vs. Commissionersof Yadkin County, 191 N. C. 780, 133 8. E. 164 (1928).

A lpcal act authoriging the board of commissioners of Gaston County to issue
bonds to the amount of $150,000 for the construction of a county tuberculosis hospital
was held unconstitutional as being in violation of this provision. Armstrong vs.
Board of Commissioners of Gaston County, 185 N. C. 405, 117 8. E. 388 (1923).

Included in those 13 other subjects concerning which local, private, or special
acts are forbidden are those relating to the maintanance of highways and the exten-
sion of the time for the collection of taxes. Arr. II, 8ec. 29.
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ITI. Provisions Affecting Legislation—Continued

D. ILegislative Enactment—~Continued

and remain under the patronage and control of the State; but the General
Assembly shall provide by general laws for the chartering and organization
of all corporations * * * except those above permitted by special act.
* % %

and the General Assembly may at any time by special act repeal
the charter of any cor'por*a.tion.46

(6) The General Assembly shall not pass any private laws,
unless it shall be made to appear that thirty days' notice of application
to pass such a law shall have been given, under such direction and in
such manner as shall be provided by Taws il

(7) A1l power of suspending laws, or the execution of laws,
by any authority, without the consent of the representatives of the people,
is injurious to their rights, and ought not to be exercised.*®

IV. Constitutional Amendment or Revision

A. By Proposal of legislature or People

No part of the Constitution of this State shall be altered
unless abill to alter the same shall have been agreed to by three-fifths

of each house of the General Assembly. And the amendment or amendments
so agreed to shallbe submitted at the next general election to the quali-
fied voters of the whole State, in such manner as may be prescribed by
law. And in the event of their adoption by a majority of the votes cast,
such amendment or amendments shall become a part of the Constitution of
this State.*®

%constitution, Art. VIII, Sec. 1.

A port commission created for the purpose of providing facilities for the trans-
portation of goods, wares, and merchandise both into and out of the State was held to
have been validly createa by special act, itbeing a public corporation acting as an
agency of the State In the performance of a governmental function. The court stated
that the prohibitions contained in this sectlion on the creation of corporations by
special act extend only to private or business corporations operated for profit, and
not to public or quasi-public corporations operated as governmental agencies with
power to perform governmental functions. Webb vs. Port Commission of Morehead City,
205 N. C. 663, 172 S. E. 377 (1934).

47Const1t!.1t1c>n. Art. II, Sec. 12;

As to whether the requisite notice of application to pass a private law has
been glven, the courts will consider this section binding upon the conscience of the
Legislature, and will conclusively presume from the ratification of such an act that
i1t has been validly passed. Mathews vs. Town of Blowing Rock, 207 N. C. 450, 177
S. E. 429 (1934).

4SConstitution, Art. I, Sec. 9.

4gConst.ir,utlon, APt " XILT, " Seti 29
The General Assembly has the power, without restriction, to prescribe the method
by which amendments may be submitted to the people. Thus, it may prescribe the time
when the proposed amendments should become effective. Reade vs. City of Durham, 173
N. C. 668, 92 8. E. 712 (1917).
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IV. Constitutional Amendment or Revision—Continued

B. By Constitutional Convention

No convention of the people of this State shall ever boe
called by the General Assembly, unless by the concurrence of two-thirds
of all the members of each house * * * and except the proposition,

convention or no convention, be first submitted to the qualified voters
of the whole State, at the next general election, in a manner to be pre-
scribed by law. And should a majority of the votes cast be in favor of
said convention, it shall assemble on such day as may be prescrihed by
the General Assembly.50

%Oconstitution, Art. XIII, Sec. 1.

"This section has reference to conventions called primarily to consider amend-
ments to the state Constitution % % %. The General Assembly, * x % in calling
a conventlion for the sole purpose of considering a proposed amendment to the Consti-
tutionof the United States, may * % % provide for the submissionof the question
 * % or 1t may call such convention in the exerciseof its plenary power without
regard to the provisions of sald section." Per Stacy, Chief Justice in re Opinions
of the Justices, 204 N. C. 806, 172 S. E. 474 (1933).













