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CHARLES H TUTTLE COUNSEL IN NO 85=
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IN AN ORIGINAL ACTION BROUGHT IN THE SUPREME COURT OF THE
STATE OF CALIFORNIA BY THE HOUSING AUTHORITY OF THE CITY oF
LOS ANGELES, CALIFORNIA, AGAINST THE CITY OF LOS ANGELES,
THE STATE COURT ORDERED THE ISSUANCE OF A WRIT OF

MANDAMUS DIRECTING THE CITY TO COMPLY WITH ITS CONTRACTUAL
AND OTHER OBLIGATIONS TO COOPERATE WITH THE AUTHORITY IN

THE DEVEOPMENT AND CONSTRUCTION OF VARIOUS EXTENSIVE
HOUSING PROJECTS IN THE CITY OF LOS ANGELESe THERE IS A

POSSIBILITY THAT THE CITY EITHER IN CONNECTION WITH A
PETITION FOR CERTIORARI OR INDEPENDENTLY THEREOF MAY
APPLY EX PARTE TO YOU FOR AN ORDER STAYING THE 1SSUANCE

OF THE WRIT OF MANDAMUS« IF SUCH AN APPLICATION SHOULD
BE MADE THE UNDERSIGNED, AS ONE OF THE ATTORNEYS FOR THE

HOUSING AUTHORITY, WOULD APPRECIATE BEING PROMPTLY
ADVISED 30 THAT DATA AND ARGUMENT IN OPPOSITION TO THAT
REQUEST MAY BE PRESENTED« WE ARE PREPARED TO ACT PROMPTLY

UPON ANY SUCH NOTIFCATION=
HERMAN F SELVIN 523 WEST SIXTH ST LOS

ANGELES 14 CALIFORNIA=

THE COMPANY WILL APPRECIATE SUGGESTIONS FROM ITS PATRONS CONCERNING ITS SERVICE







Office of the Solicitor General
Washington, BD. €.

February 9, 1951

Justice of the
me Court of the
D,.C

Bre
ted Brotherhood of
d. Joiners of America,

national Brotherhood of
Workers, Local , etCe Ve N
Ba/i Ve ilnt i 1R
Tnc.iy. e ale
LeReBe V. Ienver Bullding and Construc—
tion Trades Council, et al.

'e ULALEL

Justice:

[he each of which has been placed
on the summary docket and will be argued on or about February
26, 1951, involve important questions of construction and appli-
cation of various provisions of the National Iabor Relations
Act, particularly Section 8 (b) (4) (A). The order in which
the cases have been set down for oral argument follows the dock-
>t number chronology, and because we believe that argument of
the fous ses in such fortuitous order will tend to confuse
rather tl larify the nature and interrelationship of the
1ted, the Covermment respectfully requests that the
ged so as to reflect the logical
and that the time allotted for argu-
3, be increased to one hour

above-—-capitlonea cases,

issues preser
order of ax
interrelation of
ment in the Rice Milling case, No.
each side, because that case presents the pivotal issue upon
le are compelled to make this

which the other
have attempted, without success,

request O1L Tne




to obtain a unanimous agreement among the numerous counsel in-
volved all these cases as to the appropriate order in which

5

they should be heard.

unﬂc,nnjc question in each of the four cases is the
L i istinction drawn by the Board, in applying the
"secondary Jﬁf(Oir” provision of the Act, between primary and
secondary labor acti However, this distinction is in issue
between the parties only in No. 313, the Rice Milling case. In
the other Be Lcages 11 the parties, on both si des, rely upon
or assume its validitj Indeed, in the latter cases the unions
are contending that the area of permissible primary action is
broader than that recognized by the Board. If the distinction
] 1 he 1 should be invalidated by this Court in No. 313,
to knock out the basic premise on which the
4 in the other three cases are being made.
Hence, we believe that, in the interests of orderly and logical
presentation, No. 313 should be the first case called and that
i y sh 1 ffor counsel in that case to point
out the various aspects of the primary-secondary problem which
are before the Court >fore turning to the narrower dependent
tions )rg(uDLCL by the other three cases. TWe believe that
the one-half hour per side now alloted to No. 313 wﬁ17 not suffice
enable counsel to make a clear presentation of the basic problem.

The second major question presented by these cases is
the propriety of the Board!s application of the primary-secondary
uﬁrﬁ;vh”iou in common-projec ases involving the construction
industry. This problem is common to all three of the remainin
cases, and two of them, No. 85 d No. 108, present, in acoiblon,
aquestions as to interstate ;;w,;?‘-, frve "ﬁcech, and substantial
evidence. These cases should appror r follow NNo. 313 because

ticular JaCbudl differences upon which
ru;y lLl stand out more clearly
correctness of the Board's appli-
hmm illumi 'J'd'mw pre—




on

' RECEIVED

5 FEB 14 1854

| OFFICE OF THE CLERK
February 13, 1951SUPREME COURT, U.S.

The Honorable Fred M. Vinson
Chief Justice of the United States
Supreme Court of the United States
Washington 13, D. C.

Re: No. 85 - Local 74, United Brotherhood of

Carpenters and Joiners of America,
A. ¥, of L., et al., v. N.L.R,.B.

No.108 - International Brotherhood of Electrical
Workers, Local 501, etc. v. N.L.R.B.

No. 313- N.L.R.B. v. International Rice Milling
Company, Inc., et al.

No. 393- N.L.R.B. v. Denver Building and Con-
struction Trades Council, et al.

Dear Mr, Chief Justice:

As Counsel for petitioners and respondent§ respectively,
in Nos. 108 and 393 we became aware today of the Solicitor
General's letter to you of February 9 last. We believe that we
should advise you of the position we have taken in the discus-
sions with the Board of the matter of the order of oral argument.
The undersigned are of the unanimous view that a more logical
order of presentation than the order proposed by the Board would
be as follows:

No. 85 - Local 74, United Brotherhood of Carpenters and
Joiners of America, A. F. of L, et al v.
N.L.R.B.

No. 393 - N.L.R.B. v. Denver Building and Construction
Trades Council, et al

No. 313 N.L.R.B. v. International Rice Milling Company,
Inc, et al

No. 108 - International Brotherhood of Electrical Workers,
Local 501, etc. ve. N.L.R.B.

In suggesting this order, we are taking into account the
procedure of the Board in discussing common issues for all cases
in its briefs on particular cases. As we understand, the Board
proposes to discuss the issue of commerce in No. 85 (Local Th,
United Brotherhood of Carpenters and Joiners of America), the
jssue of statutory application of Section 8 (b) (4) (A) in No.

393 (Denver Building and Construction Trades Council) and No.

313 (International Rice Milling Company) and the free speech issue
in No. 108 (International Brotherhood of Electrical Workers Local
501).




Accordingly, it is our view that within the scope of all
of the issues in these cases it would be more appropriate t6 dis-
cuss the questions as far as each issue is concerned in the
following order:

Jurisdiction or the question of the scope of the
commerce clause in the Act.

The statutory application of Section 8 (b) (4) (A) and

The question of whether the constitutional pretection
of free speech or the statutory protection of free
speech (Section 8 (c)) immunizes the conduct in
certain of these cases.

Under this proposed order of argument there remains only
the question of the respective positions of Nos. 313 and 393 in
the oral argument. It is our view that the proper order of
issues under Section 8 (b) (4) (A) should be as follows:

1. The scope of a primary labor dispute. (No. 393)

2. If there are secondary results, are they allowable?

(No. 313)

We are of the view that the proposed listing of cases in
the first paragraph of this letter would provide a more logical
form of consideration of the issues than acceptance of the Board's
final legal conclusions which call for the consideration of the
International Rice Milling case before all the other cases.

If the order of argument which we have proposed is not
considered acceptable in the light of the refusal of the Board
to agree to it, we, of course, would be entirely agreeable to
following the docket order of the cases.

With respect to the Board's application for additional
time in the International Rice Milling case, we do not think this
case merits any such special treatment.

Respectfully yours,

)

Wkl i ] f/”?,zz%, Q.

William J, Hughes, Jr. (Counsel for Denver Building and Con-
struction Trades Council in No. 393)

"ﬁ"l;)(/‘/{—( '\/ 7. L / A {/?’" e r-’;} V4 <__

Martin F. O'Donoghue (Counsel for United Association of Jour-
neymen and Apprentices of the Plumbing
and Pipe Fitting Industry of the United

i V5 States and Canada, Local No. 3)
(e N r?q,\
Louis Sherman (Counsel for I.B.E.W. Local 501 in No. 108 and
Counsel for I.B.E.W. Local 68 in No. 393)

CC: Solicitor General
General Counsel of the N.L.R.B.




UNITED STATES COURT OF APPEALS €

FOR THE DISTRICT OF COLUMBIA CIRCUIT

JOSEPH W. STEWART WASHINGTON 1, D. C.

CLERK

April 4, 1951

No. 10,805~ Allen v. United States

Honorable Fred M. Vinson,
Circuit Justice for the District

of Columbia Circuit,
Washington, D, C.

My dear Mr. Chief Justice:
g )Papers returned

I send you herewith a copy of a petition filed )t? Stewart '4/5451
February 14, 1951, by appellant in the above entitled Jwith notation "In
case, alleging that the judges of this court are dis-)my opinion the
qualified therein because of bias and prejudice and )petltign should
requesting you to appoint judges from other circuits )be denied as
to act in the case, )lacking power.

)/sgd/ Fred M Vi

I also enclose a copy of appellant's affidavit off Circuit Justice
bias and prejudice filed February 2, 1951, and a copy) April 5, 1951,
of a memorandum of the court filed in the case. on Apri
3, 1951, in which all the judges of the court declined
to disqualify themselves therein.

For your convenience I also send you a copy of a
memorandum prepared by the motions clerk with respect
to the above matters,

Respectfully yours,
(,/ //; p ‘ :
\ 4 /} ) ,U/ o L a) l/
< epb ¢ C

Clerk.




_FiLélMemorandum:-

The original of this order signed and returned
to the Clerk of the Court of Appeals for
the District of Columbia -

é.l: /5/51 o™




4/18 /51

Sheridan Downey, the:former Senator from Calif.,
would like an appointment with the Chief Justice
sometime this week for the purpose of discussing

the possibility of the city of Long Beach, California,

joining the Tidelands Case as amicus curiae.

Ak

{\__\\\\

Phoned Senator mmey to effect that in matters

of this kind, which would eventually come before
the Court for determination, the C.J feels he
should not discuss them beforehand with interested
individuals.
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DAVID LEVY = ~
NEW YORK 17 - 285 Madison Avenue

Vice President in charge of

Radio-Television Talent April 16, 1951

and New Programing

Chief Justice Fred Vinson
Supreme Court

Washington

Pe Co

Dear Mr. Chief Justice:

You may recall that at the time that you took office as Sec-
retary of the Treasury, I had the privilege of serving you as Chief of the
Radio Section of the then War Finance Division of the Treasury Department.
Perhaps you recall that I was on special assignment to the Treasury from
the Navy Department, where I was a Lieutenant. From time to time, I visited
in your office with Ted Gamble and assisted you in radio broadcasts in
behalf of the Treasury Bond operation.

As you can see from this letterhead, I have returned to pri-
vate business to the same company with which I had been associated prior
to service. As such, I naturally have a great interest in television.

I know that there have been many overtures made to you in
connection with televising a decision day of the Supreme Court. And I am
familiar with the many obstacles that such a venture would have to overcome.
Moreover, I would recognize that the televising of many Supreme Court decie
sions might not be as interesting to the public as one in particular and
that is the decision to be handed down involving the dispute between the
F. C. C. and the television industry, relative to color.

Obviously, millions of television set owners have a vital
stake in the decision and will be very much interested in the outcome of
the case. Added to this interest would be the special interest of viewing
one of the great instruments of the American system in action, namely the
Supreme Court. I believe that television viewers, having the opportunity
to "sit in" and watch the members of the court and to observe the solem=-
nity and dignity of its operations in connection with a decision which
involves them realistically, would take away a greater appreciation of the
court and its functions.




Chief Justice Fred Vinson == 2
April 16, 1951

I would be happy to meet with you or a representative whom
you would care to designate in Washington to discuss this matter, if there
are grounds for discussion, to determine whether or not there is a justi=-
fication for this particular telecast, which, while it would be unique,
need not of itself set a precedent, but rather could be viewed as of a
special nature because of the inherent relationship between the subject
matter and the television viewers.

My kindest personal regards,

Sincerely,

Tl )
Wgallony

David Levy




Supreme Court of the United States

kil Vaal 1.0
No. 5 Octover—1ern;19

OSWALD POHL, ERICH NAUMANN, PAUL BI(

WERNER BRATUI OTTO OHLENDORF,

On application for
stay of executions.

Movants,

v

e N S Nl S S

~—

on an
of the Ju
Court at the
lorari by these movants
No., 643, October Term,

he petition for ring

the gqualif

ied Justices consider that
the application is denied,
sround on which Mr, Justice Black denies

has previously denied certiorari over

by that action of the Court,

Mr, Justice Jackson took no part in ns: ration or decision
of this application,

Dated this 6th day of June, 1951,

Cle
United States
By
Deputy.

June 6, 1951,




Supreme Court of the Tnited States

OCTOBER TERM, 19
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lo$ The Chief Justice
Mr. Justice Black
Mr. Justice Reed
Mr. Justice Frankfurter
Mr. Justice Douglas
Mr. Justice Jackson
Mr. Justice Burton
Justice

SUPREME COURT OF THE UNITED STATES

Frome Minton, J.
Nos. 80, 81 AND 82.—OcT0oBER TERM, 1951. : NOV 1 4 195
Circulated:
Edward J. Keenan, Petitioner,
80 V.
C. J. Burke, Warden, New
Fastern State Penitentiary.

Recirculated:

Walter Jankowski, Petitioner, | On Writs of Certiorari
81 v. to the Supreme Court
C. J. Burke, Warden, New| of the Commonwealth

Fastern State Penitentiary. of Pennsylvania.

Orville Foulke, Petitioner,
82 V.

C. J. Burke, Warden, New
Fastern State Penitentiary.

[ November —, 1951.]

MRg. JusticE MiNTON, dissenting.

These cases only illuminate the error of this Court
in Townsend v. Burke, 334 U. S. 736. I would not com-
pound the error. I would overrule 7'ownsend rather than
send these petitioners back to be proceeded against
nicely. Their guilt is not questioned. They say, “If we
had only had a lawyer, maybe we would not have received
such long sentences.” Yet, the sentencing judge gave
two of the petitioners much shorter terms than the maxi-
mum provided by statute. They complain not so much
of the sentences they received but the manner in which
they received them.

Admit the sentencing judge was facetious, even that he
bulldozed the petitioners—he sentenced them all within
the limits authorized by law. Maybe the judge’s con-




80, 81 & 82—DISSENT.

2 KEENAN v. BURKE.

duct called for a curtain lecture. At most, that was a
matter for the Pennsylvania Supreme Court, and that
court did not even see an error of state law in the judge’s
conduct, let alone a federal constitutional question. We
sit only to determine federal constitutional questions, not
to scold state trial judges. It is utterly incomprehensible
to me how a judge can commit a denial of federal due
process by being facetious in the sentencing of defendants
where the sentences he imposes are within the limits pre-
scribed by statute. I would affirm.




No. 80. Edward J. Keenan, petitioner, v. C. J. Burke, Warden,
New Eastern State Penitentiary;

No. 8l. Walter Jankowski, petitioner, v. Cornelius J. Burke,
Warden, New Eastern State Penitentiary, etc.; and

No. 82. Orville Foulke, petitioner, v. C. J. Burke, Warden,

New Eastern State Penitentiary, etc.; On petitions for writs of certiorari

to the Supreme Court of Pennsylvania. Per Curiam: The judgments are reversed,

Townsend v. Burke, 334 U.S. 736. Memorandum by Mr. Justice Minton

dissenting.




3 Concord Avenue, Larchmont, N. Y.
November 23, 1951

The Honorable Fred M. Vinson,
Chief Justice, United States Supreme Court

My dear Mr. Chief Justice:

Your attention is called to two gross misstate-
ments of fact in the brief submitted in Case No. 346 by
the State of New York and the Public Service Commission
of New York. These misstatements give an entirely false
picture of the facts in this case, and are so fundamental
that the Court might easily be misled into reaching a
wrong decision on the strength of these two errors alone:

l. On page 3, line 4, the brief states: "although
intrastate commutation rates are lower than interstate".
The entire case of the commuter is unhinged by this
grievous misstatement, for exactly the reverse is the
truth. The 17,000 intrastate commuters to New York City
(from points ln Westehester County) now pay, and always
have paid, higher rates per mile (from 24 % to 94 % higher)
then the 7,000 interstate commuters from Connecticut to
New York Olty. Before the recent Federal Court ruling,
the 1ntrastate rates (averaging all statlons) were 21 to
24 % higher; now they are 31 to 32 % higher! This can be
easily verified by checking the tariffs of the New Haven
on file with the ICC.

2. On page 4, line 11, the brief states: "it is
conceded that the railroad is operated at a substantial
deficit." This is grossly untrue, and creates the totally
false impression that the New York commuters want favors
from & railroad operating in the red. The New Haven's NET
railway operating income last year, as reported to the TG0,

was $12,308,296; in 1949 it was $8,348,998; in 1948 it was

$10,902, 536. And after paying all fixed and contingent
ohargeo during these three years, the total NET PROFIT of
the New Haven amounted to $16,041,783.

We consider it our right and our duty to correct
these serious errors of fact, as they would undermine our
entire case if given credence,--and it is we, the commuters,
who will be most vitally affected by an adverse decision.

Respectfully submitted,

THE JJSTCHESTER LQ}&MTERS' GROUP
By \/ \J/u 97 AV Cor

Herbert Askwith, Chairman
{




S Concord Avenue, Larchmont, N.
November 23, 1951

The Honorable William O. Douglas,
Supreme Court of the United States

My dear Mr. Justice:

Your attention is ealled to two gross
misstatements of fact in the brief submitted in Case No.
346 by the State of New York and the Public Service Com-
mission of New York. These misstatements give an entirely
false picture of the faets in this case, and are so funda-
mental that the Court might easily be misled into reaching
a wrong decision on the strength of these two errors:

l. On page 3, line 4, the brief states: "although
intrastate commutation rates are lower than interstste."
The entire case of the commuter is unhinged by this grievous
misstatement, for exactly the reverse is the truth. The
17,000 intrastate commuters to New York City (from points in
Westchester County) now pay, and always have paid, higher
rates per mile (from 24% to 94% higher) than the 7,000 inter-
state commuters from Connecticut to New York City. Before the
recent Federal Court ruling, intrastate rates were 21 to 24 %
higher; now they are 31 to 32 % higher, averaging all stations.

€. On page 4, line 11, the brief states: "it is
conceded that the railroad is operated at & substantial deficit,"
This is grossly untrue, and erestes the totally false impression
that the New York commmters want favors from s railroad opera-~
ting in the red. The New Haven's NET railway operating income
last year (reported to ICC) was\#o; - ; in 1949 it was
$7,528,998; in 1948, $10,902,536. ind after paying all fixed
and contingent charges during these three years, the total NET
PROFIT of the New Haven amounted to $16,041,783. iy
We consider it our right and duty to correet
these errors of fact, as they would undermine the entire case
if given credence, and it is we, the commuters, who will be
most vitally affected by an adverse decision.

Respectfully submitted,

Herbert Askwith, Chairman

By

THE WESTICHESTER COMMUTERS' GROUP,
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BARNES, HICKAM, PANTZER & BOYD
1313 MERCHANTS BANK BUILDING
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TAX COUNSEL
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I took a
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than after 1t is presented. So far as cross examination
and redirect examination are concerned, the road may not
be so easy. However, the bulk of each case will doubt-

less be direct presentation.

3ecause of the stimulation I received from our con-
I should like to propose that I send you, in

the not too distant future, a file of the papers by which
we began organizing our case, starting with our first
meeting on July 29, 1952. The papers are, generally
speaking, similar to the enclosed Agenda. To a certain
extent, I had to go on record with these efforts; but
it seems to me that criticism of them by you and the
members of The Judicial Conference may result in stepping
up technilques for use in pre-trial procedures by Special
Masters.

I enjoyed my afternoon with you very much.

I remain, with deep respect,

Most since
o} in re;y yours,

KFP/TB
Encl &

BARNES, HICKAM, PANTZER & BOYD
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LAW OFFICES
1529 WALNUT STREET
THOMAS D. MCBRIDE R IEAD ISR ET A2 S AC

HERBERT F. HOLMES, JR.

LOcusT 7-2083
LOcusT 7-3440

Hon. Fred M. nson, Chief Justice
ipreme Court of the United States

ex rel James Smith v. Baldi

who

matter.

ﬁ/'()w 1 ma-y
the interlinear
"erooked" entr;
court
that b
s8iened

The characterization "erooked'" was mine, not that

of the argume Vi Jus tice

dissent

Court

" now

s one of the

Your Honorable

es of the trial
opponent and was intended to

ere was no contention T

characterized as being fraudulent was known

by any of them. :

Respectfully

Attorne
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LAW OFFICES
MORRIS LAVINE
619-620 A.G. BARTLETT BLDG.
215 WEST SEVENTH STREET
LOS ANGELES 14, CALIF., U. S. A.
TRINITY 3241

December 30th, 1952

Honorable Fred M, Vinson, Chief Justice
Supreme Court of the United States
Washington, D. C.

Dear Chief Justice:

As you know, my client Tomoya Kawakita is under sentence of
death in connection with the treason case that I argued before your Court
and in which you wrote the dissenting opinion, holding in your view that
he was not guilty of treason, and in which Justices Burton and Black
joined.

I have before the President an application for executive clemency
for Mr. Kawakita for commutation of his sentence.

No person has ever yet suffered the death penalty for treason. I
am informed that when the cases of Stephan v. United States was ultimately
affirmed that the justices who dissented in that case, or at least one of the
justices, suggested to the President that he commute the sentences, and
that it was done forthwith,

I am very anxious to have President Truman act on this application
for commutation and, as the time is very short before he leaves office, I
would appreciate it very much if you would speak to the President regarding
this Japanese boy. He is the only one of the colored races who has ever
been condemned to death and whose life has not been spared.

The alleged acts involved in this case were all committed in a prison
camp during wartime when the spirit of patriotism ran high. It must not be
forgotten that Kawakita was Japanese and actually held a citizenship of that
country, under the undisputed testimony, and did not think that he had any
American citizenship at the time; nor did the United States have any opportu-
nity to extend him any protection during this period of time, nor did it do so.
The acts of which he was accused and found guilty -- making a man carry two
buckets of paint when he was carrying one bucket and was required to carry
two buckets under International law, and others similar -- are certainly not
of such a nature as to have called for such a severe penalty.

Early in the case, the trial was assigned to another judge who inform-
ally proposed to me that if my client would plead guilty he would impose a sen-
tence of about 15-years upon him. That judge became ill with a heart attack
and could not go on with the trial; hence it was assigned to the judge who did
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ultimately try the case. Tokyo Rose, who broadcast propaganda, received
ten years and Axis Sally, who broadcast propaganda from Germany, received
fifteen years. Kawakita has now been in jail more than five years.

I have written these facts to your attention to refresh your memory for
any discussion that you may have with the President,

Thanking you for anything you may do in this matter, I beg to remain

Most respectfully and sincerely,

s

f'//g‘ Py
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Morris IL.avine
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REPORT OF THE COMUMITTEE ON RESEARCH
ON THE OPERATION OF THE POST-CONVICTION HEARING ACT

The Illinois Post-Conviction Hearing Act {Smith-BHurd

I1l. Ann. Stat., Chapter 38, Secs. £26-832) wss enacted at

the 1949 session of the General Assembly.

During the preceding ten or more years, the Supreme
Court of the United =tates had been constantly expanding
the concept of constitutional
lated to persons cherged with
had been laid on post-conviction nrocedures and their
guacy and availability, tested by the due process requir-
ments of the State and federal Constitutions.

So far as Illinois was concerned, the U. 5. S
Court held that the remedies afforded, prior to the advent
of the Post-Conviction Hearing Act, did not measure up to
the constitutional minimum requirements. The net effect
of the holdings in the various cases in the U. S. Supreme
Court was that, because of the absence of zny effective
procedural remedy afforded by the state law, persons de-
tained in penal institutions had a right to resort to the
federal courts for relief wvia habeas corpus, without
"exhausting first their remedy in the state courts."”

From a geographicsl standpoint, most of the cases
which served as vehicles for the expanding concept of the

U. S. Supreme Court of the due process requirements of the
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federal Constitution relating to the
trial, and incarceration of persons,
lith each new decision of the U. S. Supreme Court making the
concept of due process more ample, the pressures by incar-
cerated persons for a ventilation of their constitutional
rights increased. The desire con the part of prisoners in
Illinois penitentiaries to have their claims of a violation
of their constitutional rights reviswed had b damned up by
a prison rule imposed by the VWarden. The Warden of the state
penitentiary had promulgated and enforced under which
prisoners were denied the right to resort to the courts ex-
cept through counsel. This rule, of course, denied accessi-

bility of the courts tc &ll of the indigent prisoners. This

rule was exposed in 1945 in the case of Bongiorno v. Ragen,

54 F. Supp. 973 €N.Dy T11.).

The result of the two factors, the expanding concept

of due process as announced by the U.S. Supreme Court and
the ebrogation of the rule just mentioned, was a flood of
petitions addressed to the federal courts by indigent
prisonerg as well as others. In one year, 1946, 332 cases
originating in Illinois penal institutions were filed in
forma pauperis in the United States Supreme Court.

A series of cases reached the Supreme Court of the U.

£
4

S. at the instance of prisoners incsarcerated in Illinois pen-

al institutions which, on examination by the Supreme Court,
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revesled the fact that there was no adequate procedural
remedy prcvided by the state law through the medium of
which an incarcerated person could test
of his incarceration in terms of his con
to due procecss of law.

Prior to the enactment of the Illincis Post-Conviction
Hesring Act, as is still the case today, there were three
separate remedies by which a person convicted of crime and

t the time being incarcerated in an
institution might seek his freedom,
contention that his constitutional rights, before, durin
or after the triel, had been violated:
Statutory coram nob
Habeas Corpus
Wirit of error

The Supreme Court of Illinois, in People v._Loftus,
b

400 I11. 432, 435 (1948), had the following to say about

these three remedies:
"We do not see eny great complexity
plication of these various remedie
ent states of facts which may cocas

&p--
r-

i

to ffe

ion HLSE

use. A writ of error searches the record as
,:“

it is made in court, without any &ai of extrin-
sic circumstances. Thus, if there is but
common-law record, nothing but V'at is conta
in the common-law record may be examined. I
the common-law record is supplemented by a bill
of exceptions, so that the entire trisl proceed-
ing is recorded, any error shown by the complete
record may be reached by a writ of error.

I corpus is applicable to a2 situation,smong

a
ntained

2k
)
&
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others, where the judgment is void by reason

of matters not appearing in the record. The
clzims of the petitioner must be presented to
the court, whather the ci t or surréme, by

a proper petition showing bs wh if true,
would render the judgment The t of
error corzm nobis anplies J ief which
would be afforded because of matters which, if
knovn, would have changed the result, and hence
is largely a matter for the trial court only.

The Suvreme Court of the United States characterized
these remedies as not affording "some clearly defined method
by which they (the prisoners) mey raise claims of deniel
of federal rights". That court held that the state must,
by available process, give prisoners "an oprortunity to

open an incuiry into the intrinsic fairness of a criminal

process even though it (the criminal process) appears proper

on the surface".

The basis for the 5, Supreme Court decisions in this
behalf rests on the fact that in Illinois, if the review of
e criminal judgment is by way of writ of error, the review-
ing court sees only the common-law record unless a bill of
exceptions is also included. The common-law record con-

: NERDACT ;
arraignment, plea, te¥ed, and judgment.

tions is included, the record will then consi f the common
law record, plus all the motions, rulings of the trial court,
evidence heard, instructions, and other matters which do not
come within the clerk's mandatory record.

In Illinois, review by writ of error is allowed in

N

all felony cases to the Supreme Court, However, it is only
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in the capital cases that an indigent defendant is pro-
vided with a bill of exceptions. In all other felony
cases, thz dafendent must provide his cwn bill of exceptions.
If he heppens not to have the money to pay for the bill of

exceptions, then his chances of having a review by the state

Supreme Court and/or by the U.S. Supreme Court of the evidence

upon which he was convicted do not exist.

It was the absence of the bill of exceptions which
conegtituted the basic defect in the procedural fecilities
offered by the State of Illinois prior to the advent of
the Illinois Post-Conviction

Stated another way, it can be said that Illinois could
have met the requirements of the U.S. Supreme Court by

AS XO AL SVTVRE CASES
prnvidingki transcript of proceedings in all felony caces.
fhether the Post-Conviction Hearing Act was a more desir-
able solution of the problem than the answer provided by
32 states, the federal government, end England, which have
elected the alternative of providing their indigents with
& transcript of the testimony, will perhaps remain pretty
much a matter of opinion.

fiith or without the Post-Conviction Hearing Act, a
transcript of proceedings remains en almost indispensable
tool in preserving the constitutional rights of the
dants, as well as protecting society from
dangerous and incorrigible criminals spewed out. of a crack

in the post-procedural machinery.
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Argument is not required to show that the review of

a conviction for a serious crime years

without the benefit of a trenscript cf

alweys constitute

and a boon to the criminsal.

trenscript of the proceedings is an ind

review of criminal trials is found in the advent of Rule
of the Rules of the Supreme Court of the State of Illinois,
which reads as follows:

"In all criminal cases wherein the accused upon
conviction shall, or may, be punished by impris-
onment in the penitentiary, ify at the time of
his arraignment, the accused is not represented
by counsel, the court shall, before receiving,
entering, or allowing the change of any plea to
an indictment, advise the accused he has a

right to be defended by counsel., If he desires
counsel, and states under oath he is wmable to
employ such counsel,the court shall a ppoint com-
petent counsel to represent him. The court shell
not permit waiver of counsel, or a plea of guilty,
by any person accused of a crime for which upon
conviction, the punishment may be imprisonment in
the penitentiary, unless the court finds from
proceedings had in open court that the accused
understands the nature of the chsrge sgainst him,
and the consequences thereof if found guilty,

and understends he has 2 right to counsel, 2and
understandingly waives such right. The inqui:
of the court, and the answers of the defend

to determine whether the accused understa
rights to be represented by counsel,

hends the nature of the crime with

charged, and the punishment thereof 3
law, shall be recited in, and become a part of,
the common law record in the case; provided, in
no case shall a plea of guilty be received or
accented from a minor under the age of eighteen
years, unless represented by counsel."
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Rule 27A was induced by the Joint Committee of the

Chicago Bar Association and the Iilinois Stete Bsr Associa-

tion, the same elements that onsible for the

Post-Conviction Hearing Act.
melte a transcript
of the common law record, it i 1 v necessary to make a

entire proceedi
expense only.
of this report is to exzmine and report
on the practical workings of the Illinois Post-Conviction
Heering Act in terms of the public interest a
our system of criminal justice.

Before examining individual cases in order to deter-
mine what the experience actually is, it is pertinent to
draw attention to the fact that the Act provides thet the
petition must be filed within a period of five years after
conviction or within three years from the adoption of the
law. As is natural, a very large volume of such petitions
have been filed. The three year-limitation has expired.
Hereafter, the prisoner will have to file his petition
within five years after his conviction so that ultimately
in the sdministration of this Act, we will not be faced
with an adjudication of the rights of prisoners whose trial

took place some 20 to 30 yeers ago, as has been the case in

he past.
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In preparing this report, we have been able to draw upon

the experience in the Criminal Court of Cook County only.

The folloving statistics prevail there, as of December 18,

1952:

Petiitions ideniedis dioit sidiisiie i cissiogiiis s sisiiido it issions
Petiticns denied but reviewed by Supreme Ci. and
NOW pPending.cecesecesssscsccsvessscasacssonss

Petitions pending (not including those reviewed)

Petitions withdrawn (without prejudice).........

Petitions stricken from célleceesoecceccsnsccnes

Petitions sustained - new trisl granted.........

Petitions sucstained - defendents totally end

for a new trisl on constitutio:
Petitions sustainsd in 1 indictment
endther (B 0L 15] & PG D08 LT
Tota
An examination of each individuel case is required in
order to support any fair appraissl of what is actualily hap-
pening in our courts in the day-to-day workings of the law.

Consequently, a brief is offered of each of the twenty cases

in which the petition has been granted.




Post-Conviction Hearing No. 223 ER - Judge Kluczynski

Prior Criminal Record:

November 13, 1929 - Plee guilt: y ) bation.
January 23, 1930 - 120 days House of Correction, larceny.

o

August 14, 1920 ~ Pontizc 1 year to life, burglary

Case on which petition baged:

burgWarv in
burglsrized
k 6 cases of whis-
in cash. Tae

On July 25, 19 3% Rivers Pickett was indicted on
Case 76200 in which it was charged that on July
the tavern of Jack Bulich at 9142 lMackinaw Averu
ky of the value of $80, a watch of the v
indictment contained an hzbitual criminal

n

LTI S )
O K

ok ct \W
() Ul

On July 29, 1935 the defendant pleaded not guilty and went to trial by
Jjury before Judge Grover C. Niemeye The jury returned a verdict of
guilty of burglary and under the haebituzl criminal count and on the some
date the de“endant vas sentenced } enitentisry for life.

Allecations in petition, filed March 14, 1952:

1. The court zppointed Cwlnsel stood mute and made no effort to nro-
tect the defendant's rights.

rjured testimony to go to the jury.

Ruling on petition:

August 28, 1952 petition sllowed and new trial granted.

Digposition of case:

On September 8, 1952 the case was stricken off with leave to reinstete.
It appears thet the defendant was not re-tried for the reason that
Judge Kluczynski and the assistant state's attorney believed that the
defendant had already served enough time.
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Post-Conviction Hearing No. 292 - Lecter A. Semmon - Judge Greber.

Prior Criminal Record:

June 12, 193

November

Cese on which petition based:

3

with others on & char
wherein it was alleged that on Novemb
volver Lucille Guertin in the gasolin
Gilbert at 5240 Broadway and took #1
rcboery Gilbert Guertin was shot.

1944 (2 months after he
cl

~ L o,
befo

On January 23, 1945 the defendant went to trial
courtroom of Judge John Prystalski. On Jenuery 24,
declared and the defendant thereupon withdrew his plea
and entered a plea of guilty to armed robbery. He
was sentenced to the penitentiary for a minimum of
of 3C yvears by Judge Prystelski.

Allegations in petition, filed July 22, 1952:

1. Although he called the attention of his cownsel and the
the fact that he had been adjudged insane in 1931, th
refused to empanel a jury to determine his

Ruling on Petition:

October 16, 19 qitdie llowed and new trisl

Disposition of

efendant in the meantime to
i 1 Court of Cook County.
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Post-Conviction Hearing No. 177 - Bruno Pareliotis
Frior criminal record:

A5

Case on whnich petition

defendant had served the 10 year sentences imposed by dg sc
but was being held in the penitentizry to complete the 1 year to
sentence imposed in 1934. In that case it was charged in Indict-
b 72747 that the defendant burg the “ow@ of Bernice Berger

O°~5 bouth Wabzsh Avenue on F ary & ’15 took Je‘elrv

the value of $15. The indictmen ¢ Lu' itual criminal

[ R
O B

= W O
~J

On April 18, 1934 vai md upon his plea of
guilty the defendant was sentenceo to the penit ary for a term of
1 year to life by Judge Grover C. Niemeyer.

£llegations in petition, filed June 15, 1951

1. A confession was obtained from him on the promise by a police of
cer that he would be sentenced to the county jail for 1 year.

2. He had been assured by his counsel, the public defender, and by
the state's attorney that he would be found guilty of petit lar-
ceny anc¢ wculd be sentenced to the county jsil for 1 year.

His counsel refused to take any action on the feilure
ice and the state attorney to keep their promises.

Ruling on petition:

On Decemher 20, 1951 the petition was sustained snd new trial granted

Diesposition of case:

On January 24, 1952 nol prossed on mot of the assistant state's
attorney who advised the nol. pross was entered in view of the fact
het the defendant had glready served years in the penitentiary for

}
offense

After-conduct of defendant:

K
)4

(4 months after the Post
sse

conviction petition had been
earlier case nol pro d n

1 ~a ~A -+ ey J 3 J
, the defendant was indicted

on the L%ar of armed robbhery in Csu: 52

1278 wherein it was alleged

that on May 5, 1952 he held up with a gun Wslter Groebe, 9219 South
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52nd Avenue, Oaklawn, Iliinois end after kidnapping him took from him
nis automobiie of the vaiue of $2900. In the subsequent flight from
the police defendant and his zccomplice ran dovn & woman and her two
young soas int perked car. Cn June 24, 1952 the defen—
obbery and was found guilty by Judge

him to the penitentiary for a minimum

TeaISe

2,
enced
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Post-Conviction Hearing No. 3 - Curtis Gee - Judge Padden.

Prior Criminal record: None

Case on which petition based:

On June 8, 1939 the defendant was indicted on
Case BQ—VS wherein it was alleged that on Mlay 2
son Curt Ppe,Lr., 16 years, on the hea

rayed his body with gauol"ne and set it on flr

On June 15, 1939 the def pleaded not guilty anm waived
trial before Judge Dani P. Trude who found him guilty of mur
sentenced him to the penitentiary for a term of l

illepations in Petition, filed July 26, 1949:

Bl He was arrested without a warrant.
held incommunicado.
never taken before a magistrate

forced from him by poclice brutality.

October 16, 1951 stricken off with leave to reinstate for the reason
that the police officer in the case is dead and the confession is
missing.




Post-Conviction Hearing

Prior criminal recoxrd:

and costs, discrderly conduct.

to Punt_,c f0“ maznsi

ono e
902 new

August 21, 1911 Sentenced 1 year EHouse of Correction, burg-
lary.

entenced Joliet Penitentiar robbery.

charges robkbe 1y ge assault to

stricken off

aroled July 8, 1

1'rnPd "iolatl'n
aroled August 2

April 17, 1914

s}

D
1}

5
1
iy
P
R
Re-

On August 4, 1933 the detcndant was indicted with others on & charge
of armed robbery in Case 70059 wherein it wes alleged that on July 23,
1933 they held up with a shdtgun and revolver Raymond Grant, 1608 i'.-ri-
son Street, Broadview, Illinois and tock from him an sutomobile of the
velue of $75, a watch of the value of $1 and $2.25 in cash.

On August 22, 1933 the defendant pleaded not guilty and was tried by
jury before Judge Ross C. Hall. The jury returned a verdict of guilty
of armed robbery and under the habitual criminal count. The defendant
wes thereupon sentenced to the penitentiary for a term of his natural
1life.

Allerations in petition, filed September 6, 1949:

it The trial court appointed counsel prejudicial to the defendant and
counsel was incompetent.

He was denied "due process of law" when not permitted to chose his
own counsel.

e was compelled to stand trial immediately after counsel was ap-
pointed.




5—
Lo Trial court lost jurisdiction through its arbitrary manner.
5. He was not permitted to summon witnesses.

Ruling on petition:

ember 12, 1949 petition was dismissed by Judge Lynch upon the

of the state which contended that the Post-Conviction Hearing
Act was unconstitutional. On appeal tsaken by the defendant to the Il-
linois Supreme Court. The Supreme Court held in People ve. Dale, 406

T11. 232 that the act was constitutional, and remanded the case for re-
b

c
hearing. The petition was subsequently sustzined by Judge Psadden.

Di.sposition of case:

On October 24, 1951 on motion of the State's Attorney the case was
stricken off with leave to reinstate on the grounds thst the witnesses
could not be located.
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Post-Conviction Hearing No. 42 - Jack Norval - Judge Kluczynski

Prior Criminel Record:

June 14, 1918 - June 14, 1918 sentenced Pontiac on burglary charge
(At that time proof was made by the steote that the
defendant was 17 years 0ld. Howsver, tectimony

of mother and reccrd in faanl‘ Bibls was prcducad

to show that the defendant we .5 vears of

\
age. )

Case on which petition based:
w

In Indictment 67282 it was charged that on October 28, 1932 the defen-
dant burglerized the premises of the Wolf 'ur“LT'*Q CP

Lrcher Avenue and took $50 in cash. The

tuzl criminsl cownt based on the 1918 conviction.

On February 6, 1933 the defendznt pleaded not guilty and went to trial
by jury before Judge Michael Feinberg. The jury returned a verdict
of guilty of burglary and under the Habitual Criminal count and the
defendant was thereupon sentenced to the penitentiary for life.

Allegations in petition, filed December 15, 19/9:

110 The conviction under the habitual criminal count based on the 1918
conviction violated his constitutional rights in view of his ace
at the time.

Ruling on petition:

24, 1952 petition susteined and new trial granted.

Digposition of case:

July 24, 1952 case was stricken off wit h le o reinstate after the
State's Attorney commented: "It is an inequa lity of sentence and Norval
is entitled to his discharge aftar serving 19 years, because the burg-
lary was not a vicious crime.'
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Post-Conviction Hearing No. 201 - Frank Kelles - J

Prior Criminal Record:

months probestion.
B

Judge Burke.

Disorderly conduct.

Case on which petition basg

On February 9, 1931 the deferndant was indicted on a

in Case 59850 wherein it was alleged that on December
burglarized the home of Andrew Rudnick, 1444 Blackhawk
$1.,09 in cash.

On April 17, 1951 defendant pleaded not guilty and went to trial by
jury before Judge Charles Williams. The jury returned a verdict of
guilty and the defendant was thereupon sentenced to the penitentiary
for a term of 1 year to life.

Allegations in petition, filed November 20, 1951:

He wes never furnished with a copy of the indictment.

He was forced to triel end immediately after being brought from the
House of Correction on & writ of habeas corpus.

He wes denied a continuance to engage his own counsel and subpoena
witnesses.

4. A public defender was appointed over his objections.

Ruling on petition, filed June 19, 1952:

June 19, 1952 petition =sustained
b £




Disposition of case:

£

July 21, 1952 on motion of the stazte ‘the case was stricken o
1

leave to reingtate for the reason that the witnesses cannot b
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Post-Conviction Hearing No. 6l - Talbert Jennings - Judge Ashcraft

Prior Criminsl Record:

October 7, 1928 Arrested in Cedar Repids, Iowa and held on an
auto theft charge for Chicago Police.

April 12, 1939 Escaped from Boys Home at Geneva, Illinois.

May 26, 1939 Received Joliet Penitentiary No. 15122. Lar-
ceny., 1 to 10 yeers from Kane Ccunty, Iil.
Paroled October 1, 1941.
Returned violation parole February 18, 1942
Re-paroled January 18, 1943.
Returned violation parole November 15, 1945
Discharged expiration of sentence Dec.27,1947

February 7, 1942 fined #10, disorderly conduct, Judge Edelman
January 8, 1944 Sentenced Western State Penitentiary No.8914
froem Pittsburgh, Pennsylvania, 1 to 2 years,

burglary.

Case on which petition based:

On June 29, 1949 the defendant was indicted with others on z charge of
armed robbery in Case 48-1247 wherein it was alleged that on ilay 24,
1948 they held up Sidney L. Barr im his jewelry store at 1031 Lake St.
Oek Park, Illinois end took from him 100 watches of the value of #2500,
150 rings of the value of $750, 90 rings of the value of $540, and
$165 in cash.

On December 23, 1948 the defendant pleaded not guilty and went to
trial by jury before Judge Alan E. Ashcraft. On January 12, 1949

the jury returned a verdict of guilty of armed robbery and on January
28, 1949 the defendsnt Jennings was sentenced to the penitentiary for
a minimum of 10 years and a maximum of 25 years.

Allegations in petition, filed March 29, 1950:

Hicg He was arrested without & warrent
2e Property taken from him without a search warrant

S Confession was obteined from him by duress and police brutality

L He was held for several days after his arrest without being
taken before a i e
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5 He was not given a fair and impartial

Ruling on Petition:

OriginalWH ucon motion of the state the pstition wes dismissed without

ng This ruling wes affirmed by the Illinois Supreme Court but

neal to the Supreme Court of the United States the case wes remand-
he State Supreme Court with directions to review the decisi

‘Ve tr al court. On June 13, 1952 the petition was sustained and & new

trial grented.

sy

i
on aD

Digpogition of case:

Cace set for trial before Judge Wendell E. Green on February 2, 1953
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Post~-Conviction Hearing No. 166 - Jemes Grant - Judge Miner

r Criminzgl Record:

-

rfeKebeat L months House of Correction, burglery. Plea
guilty to petit larceny.

Tih s 3927 Stricken off, burglary.

on whicn petition based:

uly 17, 1625 the defendant was indicted on
wherein it was zglleged that on June 8,
her homz, he raped Mrs. Frances Hackett,
years, end the mother of three children.

On August 12, 1925 a jury in the courtroom of Jud: cob H. Hopkins

returned a verdict of guilty of rape and fixzed e punishment at impris-
onment for life.

Allegations in petition:

L He did not receive a fair and impartial trial
2 The trial was not conducted in an orderly manner in that the com-
plaining witness started & commotion and spectators attacked the

defense counsel and the defendant, perpetrating a near-riot in
the presence of the jury.

3.

Ruling on petition:

On October 7, 1952 petition was sustained and trial was
Judge Julius H. Miner.

Disposition of case:

On January 9, 1953 a jury in the courtroom of Judge Frank R. Leonard re-
turned a verdict of not guilty in the case.
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Post-Conviction Heering No. 244 - Georse Barker - Judge Kluczynski

‘minal Record: None

give Rkl % NG
/hich petition besed (2):

Q
v
)
o
O
=

[}
e

In Case 52186 it was char ged that the defendant George Basrker end
accomplice burglarized the grocery of Florence G. Crowiey, 1456 Vi‘-
on &venue end tock £15 in sh. On May 21, 1929 the defendant plezd-
d 7u14T7 to petit larceny and was placed on probstion for 1 year.
ser 1929, following the arrest of defendant as a burglary
robation previously granted was revoked by Judge ila
sentenced the defendant to the Pontizc Reformatory.
defcndunt wes paroled on July 1, 1932.

o
e

0n pH -~

e
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(2) On December 12, 1933 the defendent wss indicted with an accomplice
on a charge of burglary in Case 71538 wherein it was 1]1 ged that on
Neverber 29, 1933 they burglerized the Great Atlanti end Pacific Tea
Compeny store at 1424 Irving Park Boulevard and J”k a carton of cigar-
ettes of the value of $2.50. This indictment contzined an habitusl
criminal count based on the sentence imposed by Judge Steffen in 1929.
The defendant pleaded not guilty end waived jury trial before Judge
Grover C. Niemeyer, who found him guilty of burglary and under the
habitual criminal count and sentenced him to the penitentiary for his
natural life.

Allegetions in petition, filed

L Habitual eriminal count in Indictment 71538 was improperly based

on the illegal sentence imposed in Indictment 52186,

He was denied a request for continuance and was forced to trial
after the public defender was appointed.

When the public defender left the courtroom for a while the judge
arbitrerily forced him to trial, although his coumsel was absent.

Ruling on petition:

On September 10, 1952 petition sustained in each case.

isposition of cases:

On September 10, 1952 the defendant was discl 1arged on both indictments.
Judge Kluczynski nented that he had discha rged the defendant because
he felt that the years served in prison was sufficient punishment.
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Post-Conviction Hearing No. 210 - Samuel S. Reed - Judge Lindsay

Prior Criminal Record: None

on which petition based:

3

ril 23, 1947 Semuel S. Reed
intent to commit murder i

that on January 12, 1947, whil

Officer Isaac Coleman, 5914 Scuth

n

e

On ilay 19, 1947 the defendant pleaded not guilty and weived ]
re Judee Villiam J. Lindsay, who found him guilty end on i
sentenced him to the penitentizry for a minimum of 1 year
num of 14 years.

ations in petition, filed December 27, 1951:

feir and impartisl trial

public defender who represented him anc g
ttorney who orosecuted him conspirec to suppress
ficigl to him.
B! He was nct properly advised of his rights end jury trial w
without euthorization by him,

Ruling on petition:

On Jenuery 31,

isnosition of case:

)

January 13, 1952 defendant discharged from further custody.




Loy
Post-Conviction Hearing No. 65 - Paul Lopez - Judge Lindsay

rd: None

Case on which Petition based:

On June 18, 1947 Peul Lopez and others were jointly indicted on a charge
of zrmed robbery in Case 47-1272 wherein it was alleged that on

1947 they held up altk a revolver Larry Rothenbaum, 3948 West 1/

and took from him a2 watch of the value of $100, i

the value of $9, a wallet of the value of %10 and %:

On August 18, 1947 defendant pleaded guilty before Judg

Lindsey who found him guilty and placed him on proba tLon fo years
on September 2, 1947. On October 5, 1947 when the court was informed
that the defendent Lopez had become involved in an assault case wn‘le

on probation, probation was terminated &nd Lopez was sentenced to the
penitentiary for a minimum of 3 years and a maximum of 20 years.

ogztions in petition, filed Mawv 22,

induced to plead guilty on the promise that he would be
P probation.

Cn the facts which were held to constitute a violation of proba-
tion he had been taken to the Juvenile Court and there the
charges were dismissed ageinst him.

On the hearing for violation of probation before Judge Lindsay
no witnesses were called and he was not represented by counsel.
In revoking probation the court acted solely upon the stztement
of the essistant state's attorney.

He was only 15 years old at the time he was sentenced.
He is not guilty in this case and his two co-defendants have
each addressed letters to the defense coimsel in which they

allege that he (the defendant) is innocent.

Ruling on petition:

December 21, 1950 petition sustained.

Disposition of case:

December 21, 1950 defendant discharged.




Zoell
Post-Conviction Hearing No. 222 - Ignacio Nunez - Judge Kluczynski

Prior Criminal Record:

Cese on which petition

(1) On October 14, 1949 def was indicted on a charge of
rape in Case 49-2036 ged that he had sexusal
relations with Patricia Ql & 4 years. Upon the trial on
Oetober 27, 1949 before Juc Thomas J. Lynch, the defendant admitted
he had relations with the prosecutrix with her consent, and that he
wented to marry her but tlat her pareﬂ)s objected. On Novenber 10
1949 the defendant was found guilty cf statutory rape and was placed
on probation for 5 years.

(2) On March 16, 1950 whil probati i he shove case the
fendant was indicted on e ch ) Case 50-611 wherein
alleged that he had sexual : w1th Dolores liceikis,
7 On the trial before I .« Lupe on May 25, l) 0 th

Lestif she Inew of his trouble w

end wanted to marry hiw.
nt testified that he h xual relations with Dolor

u1c01kls w1th her consent and that nhe wented to marry her. The aefen—
dant was found guilty of statutory repe b udg pe vho sentenced
him to the penitentiary for a term of

Followving the conviction and sentence in
terminated by Judge Lynch in the earlier
defendant to the penitentiary for a temm
ly with a similar sentence imposed by Judge

in petition, filed M2rch 14, 1952:

dis He was sted in his own home by the father of the
prosecutrix i forced his way into his home and took
him to th ati and that this constituted a deprivation

of due process of

Ruling on petition:

lay 28, 1952 petition sustained.

Disposition of caces:

June 3, 1952 defendant discharged in Case 50-611, and since it wes the
conviction in this case which constituted the violation of rrobation in
Case 49-2036, the order terminating probation in the latter case and
sentencing the defendant was vecated and set aside and the defendant
was re-committed to probation.
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Post~Conviction Hearing No. 208 - Reginald E. Thomas - Judge Lindsay

Prior Criminal Record: None

sse on which pe*ition_ based: (2)

June 7, 1950 Reginald E. Thomas was indict
s / o

with intent to commit robbery and one charge

follows:

d
P

£0-1089 it wes charged that on May 24 v
up with a revolver Phyllis Hines, 6‘10 Kimbark Avenue,
loved by the Chicago Transit nutho ty in the elevated steo

Street and Dorchester Avenue.

In Cege 50-1090 it w:
h a revolver Mary Butler,
25 belonging to the Lliin01s

On June 23, 1950 the defendant plzszded not LUL‘t] end waived jury trial
in each case beiore Judge William J. Lindsay, w ound him guilty as

charged in the above indictments and sent nim to the peniteatiary
for a term of 1 to 14 years in the asza e, 10 run concurrently
with a 3 to 20 year sentence imposed in

Allegations in petition, filed

1. Althougih he is a Negro he was pl: i w-up line with white
men.

A confession was obtained from him by threats and promises of
probztion in the case charging assault to rob.

represented by an inexperienced and incompetent counse
a plea of guilty without his con t. (The record
A

the defendant entered a plea of not guilty in each cas

He was not properly warned as to his plea and no formal plea was
entered by him.

Judge Lindsay took charge of the prosecution and deprived him of
a fair and impartial trial.

Ruling on Petition:

April 10, 1952 petition dismissed as to Indi 5
assault to rob. Petition sustained as to Indictment 50-1090 charging
armed robbery,

ctment 50-1089 charging

Disposition of case: April 10, 1952 defendant discharged in Indict-
ment 50-1090.




L)y
Post-Conviction Hearing N 151 - Sam MicGee - Judges Grea and Schwaba
cord:

enitentiery, Parchman,
s, assault to kill

, 1937 the

foliocws

he

-99 it was
6"01"er Ancdrew
took from $16 in cash

mnce

C 11qu'in
H. Echwaba, whe him guil‘rr of srmed

sentenced him to the peni#cntiory for two
to life.

“ions in petition:

He was arrested w a warrant.

The assictant public defencer who was zrﬁ inted to represent him
told him he better pnlead guilty and throw himself on the mercy

of the court.

Ruling on petition:

On January 23, 1952 the petition we i smissed by Judge
Appesl was G s J1linois Supreme Court which on
1952 reversed the decision of Judge Schwaba snd remanded tq
for arin ctober 21, 1952 the petition was sustained
respect to Cas 37-98 end denied with respect to Case 37-99,
Joseph A bes A tranccript of the testimony disclosed in Cecse
37-98 that Juvf‘ Peter H. Schwaba who heard bocth cases, stated, "Let
the dofﬁni'r+ plead guilty in Case 37-98 end I'll give him the sem
formal plea of guilty was entered. The transcript
1 3 W ' nect to 2 plea of guilty.

rged in Case 37-98 but presumably was remended in Cese 37-99.
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Post-Cecnviction Hearing No. 57 — Allen Thomas Foster - Judse Kluczynski

Criminal Record: None

which petition bssed:

cber 3, 1241 the defend
1-15/43 wherein it wes charced tka
24, 1941 ke fatelly oeat with &g

age 58 vears, in Phoenix, Illinois.

vember 6, 1941 the defendant entered = plea of not
iy trial and was found guilty of murder, Fy Judge “og?r
entenced him to the penitentiary for a term of 99 yea

& confession end pleas
tion. (Reccrd shows

Rulinge on Petition:

July 1, 1952 petition sustained
on the petition two former deputy

promiced the defendant they would rec
and pleaded guilty.

Disposition of case:

On July 1, 1952 upon the new trial the defendant pleaded guilty to murder
before Judge CZVﬂFkl, who found him guilty and sentenced him to the
penitentiary 14 years. At the original trisl in 1941 when the de-
fendant was 15 yeers old, he testified that he struck the deceaced, al-
though he did not intend to kill him.
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Post-Convicticn Hearing No. 134 - John Butcher - Jucdze Klarkowski

Prior Criminal record: None

June <3,
robbery in Cas
049 they held up with r
1 took from him a

rowekl
penitentisry for a minimum o

Allegations in petition, filed December 15, 1950:

He weas adjudged feebleminded on May 16, 1939 in the Circui
Cock County in Case 3369-A and wes feeblemind

rime, trial, conviction

On October 9, 1951 a jury was )a t aguestion of
senity and the jury raturned

8 verdict finding the iendent sene. On
October 11, 1951 the defendant entered a plea of guilt; fore Judee
Wendell E. Green, who found him guilty and I

tentiary for a term of 1 to 2 years.




1305
Post-Conviction Hearing No, 165 - Leonard Johns -~ Judge Kluczynski

Prior Criminal Recoxrd:

ptember 18, 19228 - Received Joliet Penitentiary, armed robbery
verdict. 6 ¢ch erqes robbery stricken off with
leave tc reinctate.
Pzroled Decemter RL O35,

vrnich petition baced:

secnard Jorms was jc;
armeu robhery in Case J7~¢76S
1937 they held up witl
eshery store at 3501 Fullerton Avenue,
7 3 |

of #2132 and #73 in cash. The indictne ‘ *u:m

count ag to the defendant.
the defendant rleei-t Y guilty ané went to trial
Frencis B. Allegretti December 14, 1937 the
jury returned a verdict finding defendant guilty of armed
under the habitusl criminel cowmt. Judge Allegretti
the defendant to the penitentiary for a term of his

3 ;
robbery and

n

Alle ions in petition, filed May 2, 1951:

1% Fvidence in the form of a psir of
fendant's home by an illegal search

confession was obtained from him by duress

was admitted in evidence without

nce of the jury when it was tried

L The remarks of the judge end prosecutors deprived him of s fair
and impartial trial.

Ruling on petition:

Match 6, 1952 petition sustained and a new trial granted.

Disvocition of case:

On March 11, 1952 the defendznt pleaded guilty to armed robbe
Judge Thomas E. Kluczynski, who found him guilty and sentenc

ery before
d
the penitentiary for a minimum of 1 year and a maximum of 3 yea

im to

+
ni
rs




3

Post-Conviction Hearing No. 252 - Jemes Curran - Judge Sharbero

Prior Criminal Record:

- Sentenced Jeliet Penitentiary finding
armed rokbery, by Jucge Rucgh.
Paroled July 1, 1938.
Wanted for violation of parole Jume 15, 1940.

1940 the defzandan

and 4 1 tm 20 3 S
anc Tooik o ¢ 2 ca 1€ 1141 CTme:

criminal

Allegations

{(No copy in

Ruling on petition:

Moy 29, 1952 petition susteined and new trial granted.
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Post=Conviction Hearing No. 259 - Jack W. Shaffer - judge Kluczynski

Case on which Petition based:

ovember 17, 1943 the defendznt was indic te6 onr a charge
wherein it was alleged that on Nevember 10,
ﬂatH of hi s °+epdaughter Letty J0jce Weir, age 5
ding her.

1, 1944, the questicn of sanity nav1nr been raised

was empaneled to try that issue before Judge B -n]gmln B
jury found the defendant sane. On March 13, 18

ion for a new trial on the sanity hezring 28 C
the defencdant withdrew his petition for such a n May 4,
the defendant pleaded not guilty and waived Jurv trial ore Judge
Epstein, who found him guilty murder snd sentenced ;€ to the peui,gn—
+i 13

L.

His counsel did not properly represent him.

His counsel improperly withdrew the petition for sanity hearing.
The withdrawal of the petition left the question of sanity un-
determined and therefore he could not properly plead,or waive a

jury.

The issue of ;_'tv being civil in nature, the court should have
appointed & guardian Ad-Litem.

54 lis counsel failed to call any witnesces

Ruling on Petition:

On September 10, 1952 petition was sustained and e new trial granted.

Disposition of Case:

On September 10, 1952 the defendant entered s plea of guilty to man-
slaughter before Judge Kluczynski, who found him guilty snd placed him
on probation for a period of 5 years.
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Post-Conviction Hearing No. 194 - Patrick Joyce - Judge Kluczyns

Prior Criminal Rscord:

February 1, 1928 Six months House of Correction, robbery.
1 charge robbery stricken off with leave
reinstate. Judge Eller.

which petition bac

ity of mu

gonment in the penitentier
sentenced tc the pe

jury.

tions in petition, filed October 16, 1951:

He was not permitted to attend the inquest o
in Felony Court.

The court appointed an attorney who w
and was incompetent to represent hii.

During the selection of a jury Judge Comerford interrupted counsel
and excused jurors for cause.

Prejudicial testimony was given b

Improper argument made by the

cese.

Improper instructions were given.

\

of

] £

Because
deprived of

the many errors in the record the defendent was
a fair and impartisl trial.

Ruling on petition:

September 10, 1952 petition sustained and new trial granted.

Dispogition of case:

Cn September 29, 1952 the case was stricken off with leave to reinstate




L3}

on motion of the state for the reason that the witnesses cculd not be

located.

the Chicego Crime Commission

lowing a prote
located mocst vitnesses,
aniel A. C

the




Post-Conviction Hearing No. 2 - Lesglie G. Vgkat - Judge Graber

Criminsl Record:

June 18, 1932 ku‘;» ¢ 11. Penitentiary No. 5878,
rom Kankekee,
Iilinois.
March 24, 1939 paroled.
May 11, 31942 discherged.

Cage on which petition

On October 4, 1946 the cdefende: as indicted on a charge of b1rg ary in
Case 46-2091, wherein it was alles that on beptoﬁbe- 15, 1 6>he
burglaerized the premises of - iew Tool and ‘ﬁnuFavuurL15 Compeny

t 7‘27 Eddy Street and took al f €000 and #15 in

: Cn fpril 15, 1957 the defendent ple t guilty and went to
izl by jury before Judge Daniel A. Roberts n Apri 8, 1947 the

jury returned a verdict of guilty of burglary and thereupor e defendant

sentenced to the penit »ntLﬂ%r by Judge Roberts
d e maximum of 20 years.

an
al

gations in petition, filed August 15, 19/9:

Arrested without werrant after release on writ of habeas corpus.

Illegal search made of home end place of employment.

Illegelly held for 64 hours before being teken before a magist
ssion obtained by dur

Unlawfully restrained by conviction obtained 7 months after illes
arrest.

Constitutional rights were litigated "ithout his consent snd know-
ledge and over his protests.

Inadequate, unfaithful znd negligent conduct by his counsel.

Tools used as evidence sgainst him were securely locked in a
shop vault three months prior to burglary.

Was not confronted by witnesses sgainst him.
9 ot

10. He was not furnished with list of witnesses

11. He was refused process to compel witnesses to appear i his behalf.




iy <3
The prosecution knowingly used false testimony.
effective and adequate representation on a2 motion

and was denied copy of common law records and

He is now restrained because he was nc { "due prozess cof

i
law,"

Ruling on petition:

On November 7, 1952 the p
2d The state indicated
owed 100 dsys to file

before Judge Marovitz for
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Tentative Conclusions

It is concluded from the study so far made that the
Post-Conviction Hearing Act is operzting not primarily as

vehicle utilized by innocent men whose rights have been lacer-

ated, but rather by dangerous, incorrigible men (those right

may have en violated) who are extremely poor security risk

from the standpoint of the public interest and safety.

2. Post-Conviction Hesring Petitions are heing granted
in many cases where theré is no issue of constitutional rights

involved.

By the Post-Conviction Hearing Act, trial courts are
cast in the role of courts of review, an orbit of activity
foreign to our juridical tradition and for which they are not

at all prepered.

4. A bill of exceptions is essential in any orderly and
adequate process of review of a criminzal conviction, quite
regardless of what the issue is, whether it be constitutional
or other rights. The failure of the law to provide a bill of
exceptions and to confine a review thereof to the courts of
appeal is almost certain to nrejudice the rublic interest and

benefit the guilty and politically powerful defendsnts.

5. Considering the fact that the more than 100 State's

Attorneys of the State are subject in practice to no supervicion
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by some central authority (such zs the law Bnd the Constitu-

tion contemnlate that the Attorney General should exercise)
exaggerates atent possibilities of the continue

of the law.

6. A defendant may waive his constitutionsl rights by
10t asserting them, except in ti 1S where he is pre-
vented from so doing. he ! titution and Due Process of
Law do not require that a man have two trials of his rights.
Consequently, the failure of Rule 274 to go
require that 2ll of a man's constitutional
tested, and passed upon at or before arraignment or even
ing the course of the trial, and the preservation of the record
of the proceedings as a part of the common-law record is a
serious and fundamental defect in present law and procedures
end will so continue until remedied. A man is entitled to a
fair trial on all issues and an adequate review, but not to two

such resorts to the courts.

7. It is no doubt true thet in numerous cases, the
defendant's constitutional rights are violated in the law
enforcement process. The basic and primordizl responsibility
for this violation of the law lies with the Executive Branch

of the government, specifically, the police. The common sense
thing to do is to punish the police for their law violation

and for their dereliction of duty, but not to punish the public

by turning the criminally dengerous loose on society. The
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by some central authority (such =zs the law end the Constitu-

tion contemnlate that the Attorney General should exercise)

exaggerates the patent possibilities of the continued misuse

of the law.

6. A defendant may waive his constitutionsl rights by
asserting them, except in

T

and passed upon at or before arrzignment or even

course of the triel, and the preservation of the record
of the proceedings as a part of the common-law record is a
serious and fundamental defect in present law and procedures
end will so continue until remedied. A man is entitled to a
fair trial on all issues and an adequate review, but not to two

such resorts to the courts.

7. It is no doubt true thet in numerous cases, the
defendant's constitutional rights are viola*ted in the law
enforcement process. The basic and primordizl resp
for this violation of the law lies with the Executive Branch

of the government, specifically, the police. The common sense
thing to do is to punish the police for their law violation

and for their dereliction of duty, but not to punish the public

by turning the criminally dengerous loose on society. The
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post-conviction procedures are addressed to symptoms and not
to the disease. The net effect of the present methods will be
the constant release of dangercus criminals on the community,
tragic examples of which are included in the ceses reviewed

in this report. Therefore, a proper question to ask is:

What can be done and what is being done to prevent the law
enforcement officials from fouling the whole juridicel procesgs
by careless, if not wilful, violation of the very law they are

a0

sworn to enforce and uphold?
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The Honorable Fred M. Vinson,

Chief Justice of the Supreme Court
of the United States,

Washington 13, D.C.

State of New Jersey, Complainant, v.
State of New York, et al, Defendants.
October Term, 1950

No. 5, Original

My dear Mr. Chief Justice:

Since writing you on February 19th, respecting the
Petition of the City of Philadelphia for leave of Court
to intervene in the above proceeding, a further pre-
trial hearing was held, with representatives of all exist-
ing parties present, in New York City on Monday, March 2,
1953, Several matters developed at this hearing, of which
I think i1t my duty to apprise you, in light of the fact
that argument upon the Petition for Leave to Intervene
is presently set for Monday, March 9, 1953.

l. Confidential Nature of the New York-
New Jersey Agreement. As reported in my former
letter, the fact that the States of New York and
New Jersey, and the City of New York, had worked
out a settlement of the controversy agreeable to
themselves has been kept confidential from the
public and the press by agreement of all the
parties. It was decided to continue this con-
fidence until any one of the four parties should,
by 72-hour notice given in advance, present its
decision to terminate the confidence to a meeting
of all parties before the Special Master in New




The Honorable Fred M. Vinson
March 5, 1953
_2...

York. This conclusion was arrived at because all
existing parties seemed to be of the opinion that
the subject matter of the controversy lies in
negotiatlion and, further, that a sultable settle-
ment can be arrived at given the time in which
to do so.

2., Attitude in Supreme Court Argument. It
was decided by all the parties that on the occasion
of the argument before the Supreme Court on Monday,
March 9th, no one of the parties would mention the
New York-New Jersey Agreement. It was felt the
representatives of the Commonwealth of Pennsylvania
might be so embarrassed at any public announcement
of the New York-New Jersey Agreement that the
chances of arriving at a pre-trial settlement
would be very much lessened, 1f not entirely pre-
cluded.

3, Order of Supreme Court. Upon re-reading
my letter of February 19th, it occurs to me I should
have made an additional comment. If the exlsting
parties arrive at a settlement of the controversy,
it will, of course, be necessary for all of them
to amend their existing pleadings inasmuch as
the pre-trial hearings have considerably clarified
and straightened out the issues. If, therefore,
the Supreme Court sees fit to deny the Petition
of the City of Philadelphia for Leave to Intervene,
it might be well to phrase any order making such
denial in language which does not by implication
prevent amendment of the pleadings of the existing
parties.

The representatives of the Commonwealth of Pennsylvania
indicated last Monday they had every hope of being able
to work out a further formula of compromise with the rep-
resentatives of New York and New Jersey, which would result
in an engineering solution of the controversy, rather than
a legal solution. It seems to me that the best interest of

BARNES, HICKAM, PANTZER & BOYD




The Honorable Fred M. Vinson
Mareh 5, 1953
_3_

the public can only be conserved if an engineering solution
is arrived at. Some of the best hydrologic engineers of
the country have been retained by the parties to represent
them, and I therefore have high hope of a successful con-
elusion of the case - a conclusion, incidentally, which
may avoid any controversies or arguments 1ln the Supreme
Court.

I remain, with my best good wishes,

Respectfully yours,

Special Masgﬁr

BARNES, HICKAM, PANTZER & BOYD
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May 6, 1953

AIR MAIL

ustice
Court of the United States
DG

Federal Rules of Civil Procedure
Findings of Fact Prepared by Counsel

Dear Mr. Chief Justice:

T call your attention to the following quotation from Process
Engineers, Inc. v. Container Corporation of America, 70 F. 2d
487, page 489, C.C.A. Tth Circuit, March 19, 1934, with the hope
that possibly the Federal Rules of Civil Procedure can sometime
be amended to correct the defect pointed out therein by Judge
Evans:

"It is urged that the court's findings should be
sustained because supported by some evidence. The
weakness of this argument lies in the fact that the
findings were not made by the court, but are the work of
industrious counsel who combined his argument and a
partisan and unfair statement of facts into one and
called it, 'Findings of Fact.' It is difficult to
distinguish these findings from the brief of counsel for
appellee.
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Chief Justice
Supreme Court of the U. S. May 6, 1953

the prevailing party to prepare findings and conclusions in
support of its decision. The losing party of course has and
usually exercises its right to object to such findings and con-
clusions, but it has been our experience that in most instances
vhls s eingt a lot lof Tostimoblon.

I appreciate that many of our courts are overburdened with work
and that a requirement that each court actually prepare its own
findings and conclusions would subject them to a considerably
greater burden. However, I am wondering whether in the long run
it would not prove to be more satisfactory to everybody concerned.

It may well be that this point has already been thoroughly
considered and disposed of but I submit it to your consideration
for whatever it may be worth.

iespectfully submitted,
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Supreme Court of the U. S.
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February 12, 1953

Mr. Jobn Raeburn Green,

Green, Hennings, Henry & Evans,
Boatmen's Bank Building,

St. Louis 2, Missouri.

Dear Mr. Green:

I have your letter of the 4th, enclosing copy of the opinion
on the steel seizure which you gave to the Post-Dispatch. I read
it with genuine pleasure.

, I note you speak about the inadequacies of the opinion,

" but it seems to me that you covered a lot of territory in a short
period of time. It gives me some satisfaction to know that we do
not walk alone in the dissent in this case.

Professor Edward Corwin wrote quite an analysis of the
decisions in the Columbia Law Review. He stopped short in my dis-
cussion of Taft-Hartley.

With kind regards,

Sincerely,

(Signed) Fred M. Vinson

FMV:McH

PE
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LAW OFFICES
GREEN, HENNINGS, HENRY & EVANS :
BOATMEN'S BANK BUILDING
ST. Louis 2, Mo.

April 21,1952

Mr.R.L.Crowley,Managing Editor
St.louis Post-Dispatch

12th 4 Olive Sts.,

St.Loul "m-

Dear Mr.Crowley:

I hand you herewith the opinion requested regarding the
seizure of the steel plants, I have signed this personally in order
to protect Tom Hennings.

In my opinion the Executive Order was within the cone
stitutidnal powers of the President and the Supreme Court would so
hold. The steps to this conclusion are:

1. The six emergencies recited cannot be challenged
in the courts.

2. The great danger of the cessation of steel production
also is beyond challenge. :

3. The Executive Order did in fact prevent the strike and
continued the productlion of steel,

4. The President had inherent power under the Constitution
to issue the Order to seize the plants, to meet the emergency.

5, There are at least eight precedents (6ne of Wilson,
seven of Franklin D.Roosevelt) for the presidential seizure of a war
defense plant, without any statutory authorization. Three of these
were In time of peace. i

6. The seizure is not much more than a nominal and legal
taking of constructive possession. It is not comparable to a destruction
or requisition of the property.

7. There is a possible argument, although I think probably
not a valld one, that statutory authorization exists for the seizure.

8. The Taft-Hartley Agt apparently did not afford an
equally effective alternative.

9. Even if it had, the President's choice would not be
reviewed by the courts.

10, The President promptly submitted the Executive Order to
Congress for its review and asked for the enactment of legislation
either approving it or taking some other course to meet the emergency.

JRG MM sxnctrojﬂ\youra,
" J£iuA».§\\\
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LAW OFFICES
GREEN, HENNINGS, HENRY & EVANS
BOATMEN'’S BANK BUILDING
ST. Louis 2, Mo.

April 21,1952

Mr.R.L.,Crowley,Managing Editer
St.Louis Post«Dispatch

12th & Olive Sts.

stcLOuil.'bo

Dear Mr.Crowley:

The Executive Order of April 8, 1852 (Neo. 10340), directing
the Secretary of Commerce to take possession of and operate certain
steel plants and facilities, was made by the President "by virtue of
the authority vested in me by the Constitution and laws of the United
States, and as President of the United States and Commander-in-Chief
of the Armed Forces of the United States." In successive preambles
the President referred to:

1. His proclamation on December 16,1950, of & national
emergency which required that the military, naval, air and civilian
defenses of this country be strengthened as speedily as possible.

2. The present "deadly combat" in Korea,

3. The indispensability of American steel in the production
of weapons and other materials needed by our Armed Forces and for the
NATO defense effort. i

4, The indlspensability of steel to programs of the Atomic
Energy Commission "of vital importance to our defense efforts.”

5. The indispensability of a continuing and uninterrupted
supply of steel to the maintenance of our national ceonomy,'upen which
our military strength depends,”

6. The fact that the strike called for 12:01 a.m., April 9,
1952, "would immediately jeopardize and imperil our national defense
and the defense of those Jjoined with us in resisting aggression, and
would add to the continuing dnngcr of our soldiers, sailors and airmen
engaged in combat in the field.

It was necessary, he concluded, for the United States to take
possession of and operate the steel plants in order to assure the con-
tinued avallability of steel and steel products during the existing
emergency.

In my opinion the Executive Order was within the constitutional

powers of the President, and the Supreme Court would so hold, If the
matter should reach it.
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GREEN, HENNINGS, HENRY & EVANS

BOATMEN'’S BANK BUILDING
ST1. Louis 2, Mo.
Mr.R.L,.Crowley « #2 April 21,1952

1 - The Defense Emergency and the Urgent Need
for Steel Production

The six premises on which the Executive Order rests seem
valid,

With the exception of No, 4, all of them seem to be matters
of common knowledge, of which the Supreme Court would take judicial
notice if that were necessary., Aside from that, it is prebable that
the Court would consider itself bound by the President's findings of
fact and would decline to subject them to judicial review. And No. 4,
the indispensability of steel to the defense programs of the Atomic
Energy Commission, seems to be peculiarly a matter upon which the
Court would feel bound to accept the Executive determination.

And finally, the Congress has given statutory recognition
to many of the six premises. t has, of course, recognized the defense
emergency many times by legislation directed specifically toward it,
It has recognized the vital Iimportance of American steel production
to our Armed Forces (and those of NATO) many times - for example,
(1) during World War 1 the Government expended vast sums of money
toward the construction of steel plants for defense; and (2) the
Selective Service Act of 1948 (Section 18) dealt equally with the
drurtznf of soldiers and the drafting of steel products and steel
materials for them to use, no other industry being thus specifically
singled out as equally essential for the national defense.

Accordingly, it seems clear that none of the six bases
for the Order could be successfully challenged in the courts.

The President did not consider it necessary to recite,
as an additional basis, that on Apri] 8th we were and until April 28th
will continue to be legally at war with Japan., (This technicality
seems to complement the fact that actually, although probably not
legally, we are at war in Korea.) The Executive Order was, however,
issued by the President as "Commander-in-Chief of the Armed Forces
of the United States." The Supreme Court has held that "power to be
exercised by the President # # # which bcsinn when war 1s declared # # %
is not exhausted when the shooting stops.” Ludecke vs.Watkins,
335 U,$.160, 167.

11 - The Threatened Danger

The Executive Order concluded that it was necessary for the
United States to take possession of and operate the steel plants in
order to assure the continued availability of steel and steel products
during the existing emefgency.
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GREEN, HENNINGS, HENRY & EVANS

BOATMEN'S BANK BUILDING

Mr.R.L.Crowley -~ #3 ST. Louis 2, Mo. April 21,1952

Implicit in this conchision was the premise that the strike
which was due to commence in an hour and a half's time would be
averted by the Government's taking possession of and operation of the
steel plants,

There can be no doubti

1. That the strike would have occurred if Executive
action had not been taken. The Supreme Court would unquestionably
hold that the danger which the President acted to avoid was immediate.
In fact, the President has been criticized for not acting earlier
than he did. Because of the Imminence of the strike, furnaces had already
been cooled by the steel companies at the time when the Order was Issued.
The loss of steel production resulting from this pre-strike cooling is
put by Steel Magazine at 826,000 tons, which would, of course, be a
substantial amount to our xu§0 Allies,

2, That the Executive Order did in fact avert the strike
and did in fact cause the immediate resumption of steel production,

3. That the effect of the Executive Order Is to prevent
@ strike, whether wages are increased or not, so long as the Executive
Order remains in force. When the coal mines were taken over by the
Government under an Executive Order similar to this the Supreme Court
held that & strike of the miners could be enjoined, since it was in
effect a strike against the Government, and therefore not subject to
the anti~injunction statutes., United States vs. United Mine Workers of
America, 330 U.$. 258, In my oplnion the same conclusion wou e
reached w@ if a strike should be threatened In the steel plants now,
regardless of the reasons for the strike, Cf. In bs, 158 U.§5.564
(1895). It may be observed that on the day after Eﬁc gﬁteutivo Order,
April 9th, the continuing efficacy of an Executive Order such as this
to prevent a strike was demonstrated. The railroads were taken over
under a similar Executive Order on August 27, 1950, in order to prevent
@ strike then threatened, and are still in the possession, nominally,
of the Government. On April 9th a new strike which had been called by
rallroad employees was enjoined by the United States Distriet Court
at $!¢votnnd on the ground that the strike would be against the Governe
ment .

It thus appears that the Court would be bound to find that
the Executive Order did in fact prevent the strike which would otherwise
have occurred and did in fact insure the continued production of steel
for defense. It did in fact meet the emergency successfully.
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GREEN, HENNINGS, HENRY & EVANS

Me.R .L.Ctovhy 2 " BOATMEN'S BANK BUILDING

ST. Louis 2, Mo. April 21,1952

111 - The President s Inherent Power
to Meet the Emergency

The Constitution provides that the Executive power of the
United States shall be vested in the President. The President is
also made the Commander-in-Chief of the Army and Navy, he has the
power "by and with the advice and consent of the Senate” to make
trcatio;,.nnd he is charged to "take care that the laws be faithfully
executed. .

A, Precedents for the Executive Order

Under these provisions Presidents, commencing with George
Washington, have felt empowered to take action not previously authorized
by Congress, when they considered that a national emergency required it.
The emergency does not create the power, any more than war creates the
President's war powers. But the emergency may give rise to the occasion
for the exercise of power which would not be exercisable in normal times.

From what has been said above, It appears that the Court would
recognize the existence of the emergency here and would conclude alse
that the action taken under the Executive Order did succeed in averting
the danger threatened. The latter is more than could be sald of some
of the historical precedents. )

I enumerate only a few of those in which the President acted
without prier authority from the Congress;

1. In 1793 President Washington's proclamation of neutrality
was attacked upon the ground that he had no power except that specifi-
cally given to him by the Constitution., Hamilton supported the President,
saying that it was "unreasonable to suppose that his powers were con-
fined to those powers specifically enumerated in the Constitution,”
and thet "the general doctrine of our Constitution is that the Executive
power of the nation is vested in the President, subject only to ex-
ceptions and qualifications which are expressed in the instrument."

He considered that the President's power flowed "from the general grant
of power, interpreted in conformity with the other parts of the
Constitution and with the principles of free government."

2. In this controversy Jefferson took the opposite position,
urging that the power to declare neutrality was one for Congress.
Yet when Jefferson became President he did not hesitate to make the
Louisiana Purchase without authority from Congress. When attacked as
Washington was, he made no claim of constitutional authority for his
action, but said candidly:

"The executive in selzing the fugitive occurrence,
which so much advances the good of their country, has done
an act beyond the Constitution., = = # It is the case of the
guardian,investing the money of its Ward. - in purchasing
an important adjacent torrltoryiand saying to him when of
1?1, 1 did this for your good; retend to no right te
bind youj; Yeu may disavow me and I must get out of the scrape
as I can; 1 thought it my duty to risk myself for you."

e —————
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GREEN, HENNINGS, HENRY & EVANS
BOATMEN'S BANK BUILDING

Mr,R,L.Crowley - #5 STrLels 2, Mo, April 21,1952

Here he was confronted with a very troubled international situation,
but the only emergency requiring immediate action lay in the "fugitive"
opportunity to purchase.

3, The emergency power was of course exercised far more
broadly and destructively by President Lincoln than ever before or
since. President Truman's %rdor, happily, falls far short of President
Lincoln's exercises of power. The emergency which Lincoln met, or
attempted to meet, of course was even more serious than the present
one (although it may be noted that New York is militarily es near to
Moscow today as it was to Richmond in 1861), President Lincoln,
without prior authorization from Congress, in 1861 seized the railroad
and telegraph lines between Washington and Annapolis; increased the
size of the Regular Army and the Navy,although the Constitution expressly
gives that power to Congress; gave $2,000,000 from unappropriated funds
of the Treasury to private persons not authorized to receive iti sus -
pended the right of habeas corpus; declared martial law, established
military commissions throu?hout the nationj and refused to call a speclal
session of Congress to deal with these matters until July 4, 1861.
Addressing Congress then, he said: :

"These measures, whether strictly legal or net,
were ventured upon under what appeared to be & popular
demand and & publlic necessity, trusting then, as now,
Congress would readily ratify them. It Is belleved
that nothing has been done beyond the constitutional
competency of Congress.”

Subsequently, again without prier shatutery autherization,
under President Lincoln military censorship was imposed; the mails
were closed to newspapers which were considered "dangerous from their
disloyalty"; the Secretary of War ordered police to seize and hold
editions of newspapers; military commanders suppressed editions and
imprisoned editors; the New York Herald was seized in 1864 and
publication suspended for three days; and many other newspapers were
suppressed, among them two St.Louis papers, "The Missourian” and the
"War Bulletin," publication of which was suspended by the mi uuq
commander on August 14,1861, for publication of "false statements
about military movements.

President Lincoln also wholly lacked authority from Congress
for the Emancipation Proclamation, This was a taking of private
Eropcrty on a vast scale, and moreover without compensation, President

incoln designed it as a military measure, to aid the military situation
in the enemy-controlled areas, to which it was confined. Neither at
the time nor since has it been considered that the Proclamation preduced
the anticipated military result.

e
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Hr.R.L.Crw!cy - #6 ST. Louis 2, Mo. Apri 1 21,1952

4, President Theodore Roosevelt, as is well known, also
took a broad view of the President's inherent power, with which his
successor, President Taft, disagreed. Ngither of these Presidents
was confronted with any defense emergency.

5. When President Wilson was so confronted he acted promptly,
without statutery authority when that was lacking or dubious. In 1914
he seized a radio station on the ground that the foreign relations of
the country were endangered by actions which he considered inconsistent
with strict neutrality. A statute permitted selizure of radio stations
in time of public peril, but it was doubtful whether it applied to
this situation; and Attorney General Gregory expressed a forthright
opinion of the Presidential power in the absence of statute:

"If the President is of the opinion that the relations
of this country with foreign nations are, or are likely to be,
endangered by actions deemed by him inconsistent with a due
neutrality, it is his right and duty to protect such re-
lationsy and in doing so, in the absence of any statutery
restriction, he may act through such executive officer or
department as appears best adapted to effectuate the desired
end # # # to secure obedience to hisproclamation of neutrality."

In 1918 President Wilson took over the Smith and Wesson

Company when that company refused to accept the findings of the War
Labor Board (which, 1ike theose of the present Wage Stabilization Board,
for steel, were not legally binding) in a labor dispute. The legal
goaltion of this seizure seems the same as that of President Trumen's

xecutive Order. The statutory authority for President Wilson's
order, if any, was a statute substantially the same as Section 18 of
the Selective Service Act of 1948, now in force, which is discussed below,
If the earlier statute justified President Wilsoen, the latter statute
Justifies President Truman. If neither statute supports the taking, .
then the legal position of the two Executive Orders is also identiecal,
except that President Truman was faced with a greater emergency than
President Wilson,

6. President Franklin D. Roosevelt also issued Executive
Orders, some of them more far reaching than President Truman 's
present order, without statutory authority. Among them were the bank
moratorium in 1933 (which applied to all banks, not merely the banks
of the Federal Reserve System); the gift of fifty destroyers to Great
Britain (at a time when the United States was at peace); and a great
number of selzures of war plants when production had stopped or was about
to stop because of a strike. A table in the Congressional Record of
April 16th, which appears incomplete, lists 72 instances of the taking
possession of war industries by Executive Order (two by President Wilson,
the remainder by Presidents Roosevelt and Trumen). For President
Roosevelt's later war plant seizures there was statutory authority.
But for seven earlier ones, including three which were made while the
country was still at peace, there was no statutery authority, or at
least none which is not equally available to President Truman now.
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BOATMEN'S BANK BUILDING

Ht.R.L.Ct‘chy - #7 ST. Louls 2, Mo. April 81, 1952

These included the fellowing:

North American Aviation,Inc.(June 9th to December 29,1941)
Federal Shipbuilding & Dry Dock Co. (August 23,1941 to
January 5,1942)
Alr Associates,Inc. (October 30,1941 to December 29,1941)
2 . s ~ £ St s | Fas - > ST ] Xl
Brewster Aeronautical Corporations (on the ground of
"inefficient management,” August 1942)

These seizures seem to be on all fours with President Truman's
Executive Order for the steel plants, except that the latter is a larger
seizure taken to avert a vastly larger danger.

I have omitted from this list of grccodtntl and from the
Court decisions below a great number of military seigzures or destructions
of prévate property in time of war. As the Supreme Court said In
Mitchell vs.Harmony,13 How.115,134 (1851), such selzure of private
property 1s ]uaEE?*cd if "the danger [is] ... dmmediate and Impending;

or the necessity urgent for the public service such as will not admit

of delay; and where the action of the civil authorttg would be too late

in providing the means which the occasion calls for.," In medern warfare
the concept of what constitutes the theatre of war has been expanded

to include none-combat areas. Ex Egrtc g§lrgn, 317 U.S.1 (1942) (spy tried
by military commission outside the combat zone); Alpirin vs,Huf

49 F.Supp. 337 (1943) (requisitioning of mnch!ncry'sar udr'c??or%,;

Ex Eartc Kania,46 P.ibfp. 286 (1942) (presidential imposition of mliitary
control over area outside the combat zone); the Koromatsu case,323 U,S.

214 (1944) (the removal of 113,000~?craons of Jag‘ﬁ’t‘ ancestry,most
of them Americen citizens, from their homes in six Western States.

These precedents are omitted hecause they go considerably
farther than we need to go here. The Executive Order of April 8th is
not a permanent taking of yre::rty nor, in many respects, even a
temporary one. It provides that the managements of the plants,
"possession of which is taken” shall continue operations as usual,
paying dividends, principal, interest, sinking funds, ete., "except
so far as the Secretary e!‘éomnnrco shall otherwise provide from time
to time." He is authorized to determine and prescribe terms and
conditions of employment, and is directed to recognize "the rights of
workers to bargain collectively," and "to engage Iin concerted activities
for the purpese of collective bargaining, ad justment of grievances,or
other mutual aid or protection, provided that such activities do not
interfere with the operation of Such plants, facilities and other
properties.” The proviso eliminates any recognition of the right to
strike. The taking of the plants is in most respects purely nominal
and Icgll, and far removed from the requisitioning or destruction of
property.

Bt
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B. Expressions of the_Caurts

The President's inherent power to act, without congressional
authorization, in an emergency such as that now presented, althou
of ten exercised, has not been confirmed expressly by the §uprvm¢_~ourt.
but (what is perhaps more significant) nelther has it been denied.
In the 1ight of the autherities It appears probable that the Supreme
Court will hold that under the circumstances set out above the Executive
Order was within President Truman's inherent power.

1t seems certain that the power of the Government (as dis-

tinguished from the power of the President acting alone) is fully broad
enough to support the taking of the steel plants. It would indeed be
difficult to concelve that the Government's emergency powers permitted
the drafting of soldiers for combat in Korea, but at the same time did
not permit the drafting of steel plants without whose products scldiers
are helpless, And the invasion of private rights is, of course, much
less in the drafting of steel than in the drafting of seoldiers.

The question seriously presented is as to the power of the
President to take this action without prier autheorigation by Congress.
On the assumption that no such Congressional authorization can be f ound,
the precedents above were limited to similar cases, and consideration
here will be limited to the question of inherent power unsupported by
statute, It i{s settled that the President in the execution of his
constitutional duty to "take care that the laws be faithfully executed"
may take measures not specifically authorized by statute. In re ﬁuagég,
135 U.S, 1, 63+64,67 (1890)., In time of war this duty is to carry into
effect all laws passed by Congress for the national defense. Ex parte
gglrtn. supra. Such power is civil in its nature, is in addifion to the

resident's military authority, and extends to every phase of the war
effort, including the production of military supplies. Hirabayashi vs.
United States, 320 U.S.81,93 (1943). The statutes presently ‘n effect
relating to the production of military supplies, such as the Selective
Service Act and the Defense Production Act, are relevant in that the
President has a duty to carry them into effect and to obtain the supplies.
It iIs settled that if they can be obtained In no other way he can
requisition them.

There is also authority for the proposition that the United
States is a "body politic," possessing the incidents of sovereignty,
not dependent on affirmative grants from the Constitution; and that the
powers of soverelgnty may be exercised by the Executive Department,
without uuthorl;g from Congress. United States vs.Curtis<¥Wright
Export Corp., 299 U,5,304 (control over lorelign aifairs) un State
vg.%[n ey, 5 Pet.115 (1831) (right to enter into a contract without
cong -J"iv"ou onal autherity); In re Debs,158 U.5,564,590 (1895) (right to
1ngunctlon to protect property rig in the mails and to prevent
unlawful interference in matters over which Congress has exercised
its authority). If sovereignty s acknowledged the argument is that

T P
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a sovereign State may take whatever steps are necessary for self
preservation, and the Executive Department must act for the sovereign,
1t has been stated quite clearly that such power to act on behalf of
the sovereign is not limited to time of war but is lawful in any time

of grave national peril. See Moyer vs.Peabody, 212 U.S$.78 (1909),
where Mr.Justice Holmes, for the tourf, sald:

"When it comes to a decision by the head of the
state upon a matter invelving its life, the ordinary
rights of individuals must yield to what he deems the
necessities of the moment. Public danger warrants
the substitution of executlve process for Judicial
process."

There Is also another constitutional power upon which President
Truman apparently relled - the treaty making power and control over
foreign relations, Cf. premises Nos,1,2, 3 and 4 of the Executive Order
(particularly in No, 1, the efforts being made through the United Natlions¥
and otherwise to obtalgga24g¥§éng peace), with Commercial ggb%c: §om?gnz
vs. Burleson, 255 Fed.99 ,A1®19) and Atforney-General GF gory's opinion
as to

resident Wilson's seizure of a radio station, quoted below.

The absence of square decisions by the Supreme Court is due
to several ¢lrcumstances

1. The reluctance of the courts to invalidate presidential
action until the circumstances which gave rise to it are no leonger
operative; -

2+ As a rule the plant seizures de not adversely affect the
owners,who have in many instances welcomed them;

3. If the owners are injured financially they can recover
their damages, whether the seizures were lawful or unlawful (as Judge
Holtzof f remarked when denying a temporary restraining order to the steel
companies on April 9th; and

4, Often the seizures have been for short periods and by
the time litigation reached the Supreme Court the matter had become
moot.

There are nevertheless some expressions from the Federal
Courts on the inherent power of the President (without statutory
authorization) to seize war or defense production plants to prevent
their closing by a strike,

1+ In Ken-Rad Tube & Lamp Corp. vs. Badeau, 55 F.Supp.193
(1944), the President had ordered selzure oF plant production, radio
tubes and incandescent lamps because of a "labor disturbance.
The Court held that the President's order was within his powers,
placing this upon Section 9 of the Selective Training and Service Act

of 1940, but also upon the President's inherent power., At 187-198
the Court said;

IO




g O &

=4

LAW OFFICES

GREEN, HENNINGS, HENRY & EVANS

M BiOMpRlay - 10 IR R suione Apri1 21,1952

"1 further conclude t hat without an act of the
Congress there was sufficient authority by the terms
of the Constitution itself to Justify the action of the
President in this case. The President has no power to
declare war, that belongs exclusively to Congress.
But when war has been declared and is actual ly existing,
his functions as Commander in Chief become of the
highest importance and his cperations in that connection
are entxrc?y beyond the control of the legislature,
There devolves ngnn him, by virtue of his office,
a solemn respon$ibility to preserve the nation and it
is my Judgment that there is specifically granted to him
author;:y'ta utilize all resources of the country to
that end.

: & In Aggéra VS, Hurfggg. 49 F.Supp.337 (1943), where an
injunction was g ou agains e requisitioning of plaintiff's
scrap metal materials and all of its machinery and equipment, the
Court held that the rtTu!aitlon was authorized by statute, but

¥y

proceeded then to say (1.¢.340):

"Indeed, quite independently of any congressional
grant of authority, the power of requisition in
emergencies incident to war has been held to rest in
the President as a function of his military office.

And the Act itself may be regarded in part at least as
a recognition of that necessary power and the provision
of a uniform and consistent pattern for its orderly
administration,"

143 F.ﬁupp.l‘ﬁ ( ’ Wvolving i Y of & War
Board order, the Court of Appeals for the District of Columbia
sald (l.c.151);

"Neither the broad constitutional power ner the
broad statutory power of the President to take and use
property in furtherance of the war effort depends upon
any action of the War Labor Board." 4

4. In United States vs.McFarland, 15 F.Supp.823 (1926) the
Court of Appeals Tor the Four reuit, sald (!.etggc)s A

“The President, as Commander-in-Chief of the A
and the Navy, doubtless had the constitutional power in
war time, In cases of immediate and pressing exigency,
to appropriate private property to public uses; the
government being bound to make just compensation therefor."
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8. In Comnsggiaé Cable Co, va.Bfr%cten,ass Fed .99 (1919),
Judge Learned Ha ound t he President power under a joint
resolution of Congress to seize marine cable lines, but proceeded to
say (l.é.lOﬁ):

"There is, moreover, another constitutional power
-of the President, under which the selzure was jJustified,
and which also depends upon the existence of war ~ his
initiative in the mmking of treaties.”

6. In the case of the Montgomery Ward selzure By President
Roosevelt, the District Court (58 r.gupp.aoaf held that the seizure
was not authorized by statute, nor by any inherent power of the
President, but sald (l.c.415):

"In military crisis, when Congress is net In
session, the President has power to do many things
found necessary for the preservation of the Govern-
ment, When Congress is in session, but when the
emergency is so great that the national safety would
be imperiled before Congress could act, the power
resides in the President, as a function of his millitary
office, to do the things necessary te preserve the
Government, but which it would not be lawful for him
to do except for the emergency."

The Court of Appeals reversed the District Court's
decision, 2 to 1 (150 F.2d 369), holding that there was statutory
authorization for the seizure, and that it was therefors unnecessary
to rule upon the question of the President's inherent power, as to
which it said (1l,c. 381-382);

"The Government seriously insists that irrespective
of this Act of Congress which imposed this heavy duty
on the President, he had the power arising from his
position as Commander in Chief of the Armed Forces to
seize plants like Ward's,whenever, for any reason,it
became necessary, in his judgment, so to do. This urge is
argued elaborately by ceuns.g, even more elaborately

than the point on which we rest our decision., The argument

presents a most important question. Active participation

in its decision is intriguing., A decision thereon involves
the action of other Presidents, who, in the eariier histery

of our country, carried the burden of conducting a war,
while President. One such action, discussed by both

g.rt!ea, was that of President Lincoln, whose Emancipation
roclamation and his power to issue the same, are considered,
President Lincoln acted without Congressiona! authorization.

IR ——
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"Other questions inseparably connected with the
disposition of this issue, which are both factual and
legal, may be stated thus; (a) What constitutes the
'theatre of actual war! in & modern war such as was
the present world war in 1944 when the seizure of Ward 's
property occurred? (b) What are the tests and what
are the facts by and from which the authorized of ficial
may find the existence of fimmediate imminent and
impending danger' which would warrant seizure action
in 19447 (c¢) Who determines the exstence and extent ;
of such danber to the United States? (d) Is the finding
of the Commander in Chief, if he be the official to make
the findings, reviewable by any judiclal body?

"The SuYrcmn Court has twice nearly answered these
estions., In Home Bldg. & Loah Assn.v.Blaisde!l

90 U.5.398,426,54 5.Ct,231,235,78 L,Ed.413,88 A.L.R.

1481, Chief Justice Hughes, speaking for the Court,sald;

"!While emergency does not create power,emergency
may furnish the occasion for the exercise of power,
'Although an emergency may not call into life a power
which has never lived, nevertheless emergency may afford.
a2 reason for the exertion of a living power already
enjoyed.,' % # # :

"1The constitutional question presented in the 1ight
of an emergency is whether the power possessed embraces
the particular exercise of it in response to particular
conditions., Thus, the war powe
is not created by | :
ven to '
successiu Lt
entire energies o ¢ people

effort to preserve e nation.

The Supreme Court directed the District Court to dismiss
the cause as moot, the plant having been returned to Montgomery Ward.

C. Opinions of the Attorneys-General

The opinion of Attorney-General Gregory regarding President
Wilson's inherent power to seize a radlo station has been fuoted above.

The.same.view that the President's power to act in the
emergency Is inherent, and not dependent upon the existence of a statute,
has been expressed in opinions of Attorney-General (later Mr, Justice)
Murg;g (39 OPS.A-G 343,347), Attorney«General (now Mr,Justice) Jackson,
(390PS .A~G 484), and Attorney-General Biddle on a number of occasions.

Bl



= "y O O

LAW OFFICES
GREEN, HENNINGS, HENRY & EVANS
BOATMEN'S BANK BUILDING
ST1. Louis 2, Mo.

MrsRsL,Crowley - #13 April 21,2953

At the time of President Roosevelti's seizure of North American Aviation,
Attorney-General Jackson supported the Executive Order by the “"duty
constitutionally and inherently resting upon the President to exert
his civil and military as well as his moral authority to keep the
defense efforts of the United States a going concern,™ as well as his
duty "to obtain :ufyllct for which Congress has appropriated money,
and which It has directed the President to obtain.” (N.Y.Times,June 10,
1941) At the time of the Montgomery Ward seizure, Attorney-General
Biddle rendered his opinion, that aside from statute, the President
had inherent power to act, arising from his duty to see that the laws

re faithfully executed, and from his powers as Commander-in-Chief.
This aggregate of powers,” he said, "includes autherity to take
rcuson.b?o steps to prevent nation-wide labor disturbances that threaten
to interfere seriously with the conduct of the War." Even though
"the initial impact” of a Montgomery Ward strike was on civilian goods,
he sald, in modern war the maintenance of a healthy, orderly, stable
civilian economy is essential to successful military effort.
(40 Ops. A-G 312)

IV « Is There Statutery Authority for
President Truman's Order?

The constitutionality of the Executive Order of April 8th
has been considered above on the assumption that there was no statutery
authority for it.

There is apparently, however, still available the same statute
to which President Wilson, in the seizure of the Smith and Wesson Company,
and President Roosevelt, in the seizure of seven war industries prior
to 1943, were obliged to look for their sole statutory authority, if any,
that is Section 80 of the National Defense Act of 1916, which apparently
is operative now by reason of President Truman's proclamation of a
national emergency on December 16,1950. In my opinien this statute
does not afferd Congressional authority for President Truman's Executive
Order, nor did it for the earlier orders of Presidents Wilson and
Roosevelt, It requires obligatory compliance with orders for products
and seizure is rmitted only upon the refusal to manufacture or furnish
the arms, amwunition and materials orde Y the Secretary of War -
at a reasonable price.

A closer approach to statutory authorization for the Executive
Order will be found in the Selective Service Act of June 24,1948,
This contains a general section (Section 18(c)) applicable to all
industry similar in its terms to the ?rvv!:iono of the National Defense
Act of 1916, mentioned above, but including the failure as well as the
refusal of the ccmp‘n¥ "to produce” the materials or steel (a pre-
requisite being the placing of orders under the terms of Subsection 18(a).
The inclusion of the element of failure to produce brings this statute
much closer to the present situation than the National Defense Act of
1916, 1t should be noted that a following sub-section (18(h) (1) contains
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provisions for the percentage allocatlions of steel production by the
Secretary of Defense, and authorizes the President to seize any steel
plant which refuses to comply. The word "fails" is omitted here.

In my opinion there is a case, but not a very strong one,
for the position that Section 18(c) of the Selective Service Act
authorizes the present Order. Unquestionably orders must have been
placed with most if not all of the steel companies by the Government,
or, alternatively, by war contractors tb whose orders the Government
has directed that priority shall be given (Youngstown in its petition
for an injunction alleges that it has no orders "from any Government
agency for strategic materials that would warrant seizure"),
Unquestionably on April 8th there was a failure to continue to produce
the materials so ordered. The argument, however, rests upon the word
"fail," and in my opinion the statute was prohabiy not intended to
apply to a case where the failure occurs because of a bona fide labor
dispute in which the employer’s position is not unreasonable. This is
subject to the legislative history of this subsection and of the
reasons for the Congressional inclusion of the new element of failure
to produce, which histery we have not had time to examine.

If the Supreme Court should rule that the President's
inherent power did not extend to the Executive Order, it is possibile
that it might construe Section 18(c) so as to authorize the Order.
But since in my opinion the Court would determine that the President
had inherent power to issue the Order, resort to this statute is not
likely to be required.

In connection with the construction of this statute it may
be noted that Congress on April 8th and 9th last, immediately before
and after the Executive Order, adopted a Joint resolution continuing
some sixty war powers of the President after the legal termination of
the war with Japan, and until June 1,1952, and in so doing provided:

"Nothing contained herein shall be construed to
authorize seizure by the Government, under autherity
of any act herein extended, of any private ly owned
plants or facilities which are not public utilities.”

The Executive Order was issued the day before this joint reselution
was finally adopted, and in any case it does not become effective
until the war with Japan terminates. The insertion of the provision
mentioned above naturally creates an inference that Congress felt that
some of the existing statutes gav: the President authority to seigze
privately owned plants or facl itles, else the proviso would not have
been necessary. But the construction laced on statutes after their
enactment, by a subsequent Congress, is not likely to be given great
weight by the courts.
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V « Was the Order Beyond the President's Powers
Because Other Means of Avoiding the Steel
Strike Existed?

Ithas been suggested, both in and out of Congress, that the
President had available, in the Taft-Hartley Act, a means of preventing
the loss of steel production, which had been authorized by Congress
and which was also less drastic in its operation than the Executive
Order.

The President answered this suggestion in advance, in his
speech announcing the Executive Order. He sald:

YA lot of people have been saying I ought te
rely on the procedure of the Taft-Hartley Act to
deal with this emergency,

"This has not been done because the so-called
emergency provisions of the Taft-Hartley Act would be
of no help in meeting the situation that confronts
us tonight, ;

"That act provides that before anything else
is done, the President must first set up a board of
inquiry to find the facts on the dispute and repert to
him as to what they are. We would have to sit around
for a week or two for this board to report before we
could take the next step. And meanwhile, the steel
plants would be shut down.

"Now there is another problem with the Tafte
Hartley procedure., The law says that once a board of
linquiry has reported, the Government can go to the
courts for an injunction requiring the union to post-
pone a strike for eighty days. This is the only
provision in the law to help us stop a strike.

"But the fact is that in the present case,
the steelworkers' union has already postponed its
strike since last Dec.3] = ninety-nine days. In other
words, the union has already done more, voluntarily,
than it could be required to do under the Taft-
Hartley Act. We do not need further delay and a
prolenging of the crisis, We need a settlement and
we need it fast.

"Consequently, it is perfectly clear that the
emergency provisions of the Taft-Hartley Act do not fit
the needs of the present situation. We've already had
the benefit of an investigation by one board.We 've
nlru‘x had more delay than the Taft-Hartley Act provides.

But the overriding fact is that the Taft rtley
procedure could not prevent a steel shutdown of at least

a week or two."




Y O ©

=4

LAW OFFICES

GREEN, HENNINGS, HENRY & EVANS

BOATMEN'S BANK BUILDING

Mr.R.L.Crowley ~ #16 St. Louis 2, Mo. April 21,1952

The points made were two:

1. That the "Taft-Hartley procedure could not prevent a
steel shut down of at least a week or two"j; and

2, That the Union had already postponed its strike voluntarily
for ninetyenine days, for the Wage Stabilization Board's investigation
and determination, whereas under the Taft-Hartley Act it could be
required only(afiter the delay of "a week or two") to postpone a strike
for only eighty days. The implication was that this would be unfair
to the union and that possibly, in view of the 9S-day delay already
suffered, the Taft-Hartley 80-day injunction would be refused.

To these considerations may be added a third:

If the Taft-Hartley procedure had been resorted to a strike
could have been called at the end of the 80-day cooling off period, 'ﬂ
or at any time thereafter, and no injunction could issue to stop it.
Ag mentioned above, under the Executive Order setting up Government
operation a threatened strike can be enjoined by the Government at
any time, The Taft~Hartley procedure obviously does not afford the
same assurance of continued steel production that Government seizure
does.

Considering the mild provisions of the Executive Order,
and the fact that if any damage is sustained by the owners of the
steel plants they can recover compensation, it does not appear that
the Executive Order was a mubh more drastic invasion of private rights
than would have been an injunction against the strike for a further
period of eighty days.

It would seem that President Truman made a prudent choice
of measures to avert a strike, but it is not necessar cﬁg&g{g‘ﬂt
that, If the choice had been the least wise of the tgl in
my opinion still have been a constitutional exercise of his power
(see the opinion of Attorney«General Jackson at the time of the
North Amerlcan Aviation seizure, supra). The power to act in an
emergency includes the power to blunder. As Mr,Justice Holmes

speaking for a unanimous Supreme Court in Moyer vs.Peabody, 215 U.s.
77,84 (1909), sald: '

"The facts that we are to assume that a state of
insurrection existed and that the governor,without sufficient
reason but in good falth, in the course of putting the
Insurrection down, held the Plnlntlff unti]l he thought that
he safely could release him." (emphasis supplied)

Certainly if the Ppresident selected a means reasonabl
calculated to avert the danger(and here it did in fact avert !tY.tho
c:urtslwill not undertake to review his choice. That is putting it
at a minimum.

o

s
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VI ~ The President's Submission of the Executive
Order to Congress for lts Action

It has byun observed that President Jefferson, President
Lincoln (belatedly)and Attorney General Gregory, advising President
Wilson, al! indicated that Congress had power to review a presidential
exercise of inherent power in an -nnrgqncr and either to ratify it

or to legislate in such fashion as to modify or annul it.

While nothing In the Constitution lends support to t his pro-
cedure, It appears to be an effective means of permitting the President
to act in an emergency, but nevertheless submitting his action te review
by the legislative body. Senator Morse, describing this as Professor
Corwin's theory, stated it in the Senate on April Sth;

"I believe any President of the United States has
the obligation of protecting the national interest of
the United States in time of emer ncy by exercising

et ot orgatly peiteven o e hfs drecistuesover s

r
takes whatever legislative action it deems nppr&pr?ﬁtc
in the premises.”

President Truman followed this procedure promptly and
thoroughly. On the morning after the Executive Order his message to
the Congress informed it that the Government had taken over “temporary
operation™ of the steel mills, He saild that "the idea of Government
operation of the steel mills is thoroughly distasteful to me and I want
te see it ended as soon as pessible;™ but that he knew of no way to avoid
a steel shut down and great and immediate damage to the suppert of our
Armed Forces and the protection of our national security, except
wrecking of the stablilization program, which he considered even more
damaging to the country. In his Judgment, he said, temporary Government
operation of the steel mills was the least undesirable of the courses
of action which lay open, and he therefore believed that it was his
duty and within his powers to follow that course.

He then said that it might be that the Congress would deem
some other course to be wiser, and suggested three possible courses,
each of which he thought most unwise. On the other hand, he said,
it might be that the Congress would wish to pass legislation establishing
specific terms and conditions with reference to the operation of the
steel mills by the Government. Sound legislation of this character
might be vcr{ desirable, and he would be glad to cooperate in developing
any legislative proposals which the Congress might wish to consider.

He concluded that if the Congress did not deem it necessary to enact
legislation at this time he would do everything in his power to keep
the steel industry oporatin? and to bring about a settlement of the
labor dispute so that the mills could be returned to their private
owners as soon as possible,
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It is difficult to conceive of a more complete submission
of the Executive action to Congress for its review, or a more complete
acceptance of the power of Congress either to approve the President's
course or take some other course. Granting the emergency and the need
for the Executive Order on April 8th, 1t wuld seem t hat the President
has not usurped power, but has m;uu endeavored to exercise his power
to the bare minimum needed to avert the danger.

For these reasons I am of the opinion that the Executive
Order was within the constitutional power of the President and that the
C Supreme Coutt will so hold if the matter reaches it.

@ Sincerely yours,

p o A ;&f\ﬁ



July 28, 1953
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Dear Aubrey:

Your letter of July 3rd arrived while I was away getting a lit-
tle rest. Ovrdinarily, I do not answer letters of this type, but know-
ing you back in the old days I am writing you relative to one phase
of your letter, and in that regard I will not discuss the matter as I
do not think that any judge should debate or attempt to clarify opin-
ions which he has written except in another opinion.

I am simply going to ask you if you have read the opinion,
particularly that portion of the opinion which deals with the question
of "absolutes'. If you have not read it, you will find it in 341 U.S.
507,508. This citation gives you the pages immediately preceding
and following the language which has been quoted, at times quoted
without completing the full sentence.

I could send you editorials and statements which characterized
the criticism as being unfair, erroneous, etc., but I think that by so
doing, it would be a defense mechanism. I do not think that the language
on the printed page in the context in which the critical words appear in
any sense justifies the interpretation which you give it.

With every good wish,

Sincerely,

Mr. Aubrey Williams,
Publisher,

Southern Farmer,
Montgomery 1, Alabama.

FMV:McH




July 3, 1953

Justice Curtis Bok
Common Pleasg Court
Philadelphia, Pennsylvania

Dear Judge Bok:

you spoke
Court's

he present hysteria.
ons of responsibility
"Ne i

You did free men a g
With men like yours
there 1s still hope

And Iﬁgssu‘ f;aa;7sir, no Commnist nor a
sympathlzop /with thelr totalitarian practices.

f
\Q\ // Very Sincerel
. g j J relys

Aubrey Willianms

AW :nwm




May 15, 1953

Mr. LeRoy Hanscom,
Mellin, Hanscom & Hursh,
391 Sutter Street,
San Francisco 8, California.
Dear Mr. Hanscom:
This is to acknowledge receipt of your letter of May 6th,

in which you call my attention to a quotation from an opinion

in the case of Process Engineers, Inc. v. Container Corporation

by Judge Evans of the 7th Circuit.

Very truly yours,




UNITED STATES DISTRICT COURT
G e EASTERN DISTRICT OF VIRGINIA

STERLING HUTCHESON RICHMOND 6, VIRGINIA
DISTRICT JUDGE . AaOvEs ‘J =0
- 3 D

April 27, 1953
NOTED
APR 29 1653

J. L. Morewitz, Esquire MLV,
131 - 24th Street
Newport News, Virginia

Dear Sir:

Re: Application of Jose Beato
for Writ of Habeas Corpus,
Gtc- - ;

Copy of your letter of April 21,
1953, to the Chief Justice has come to my at-
tention upon my return to my office at Richmond
this morning. I have not seen the petition re-
ferred to nor the certificate of counsel you
mentioned but I am at a loss to understand the
statement contained in your letter concerning
efforts being made to arrange to submit the
matter to me. While I was out of Richmond last
week I could have been reached without difficulty
had my office been informed concerning a matter
involving any degree of urgency.

Your attention is invited to the
faet that neither Judge Bryan nor I need any
designation to dispose of matters arising in the
Newport News Division of this Distriect.

It is true that when you called me
by telephone at my home on last Saturday night
requesting the postponement of a hearing in another
matter set for tomorrow, you made some passing
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reference to an application which you had filed
before the Chief Justice but you did not even
then make any suggestion concerning submitting
it to me.

Very truly yours,
STERLING HUTCHESON

Sterling Hutcheson
United States Distriet Judge

¢¢: Honorable Fred M, Vinson
Chief Justice of the United States Supreme Court

Washington 13, D. C.

Honorable John J, Parker
United States Circuit Judge
Charlotte, North Carolina




February 19, 1953

West Publishing Company,
Saint Paul 2, Minnesota.

Gentlemen:

Re: Colonial Village Apts. Inc. v. Henderson

In reply to your letter of February 16th in regard to the above
case, please be advised that I did not appear in the case. Fred M.
Vinson, Jr. is my son, and his address is Wardman Park Hotel,
Washington, D.C.

Very truly yours,

y g4 - & - z
( -~ P j!“ 'y,ﬁ-,,-!ggqm



January 7, 1953

Mr. Morris Lavine,
215 West Seventh Street,
Los Angeles 14, California.

Dear Mr. Lavine:

I bave your letter of December 30th asking me to
speak to the President relative to the application for executive
clemency of your client, Tomoya Kawakita, who is under sen-
tence of death.

I do not feel that it is proper for me to intervene in a
matter of this kind. Therefore, I must advise you that I can
not accede to your request., In my view, it is solely a matter
for the Executive Branch of the Government.

Very truly yours,

(Signed) Fred M. VinSon




January 23, 1953

Mr. Frank G. Rivera,
2306 East 2nd Street,
Los Angeles 33, California.

Dear Mr. Rivera:
I received your recent letter and note its contents.

It is an easy matter to take a part of a sentence out of
context and draw a wholly erroneous inference. I do not feel
that I should endeavor to interpret any language that appears in
a written opinion of the Supreme Court, but if you care to read
the opinion which I wrote in the case of Dennis v. United States,
341 U. 8. 494, you will see what my statements really are.

No one who knows me and my life could properly draw
the conclusion which you inform me some have done.

Very truly yours,
L§igned)_ fred M. Vinson

FMV:McH




Qctober 29, 1952

Honorable Charles L.. Guerin,
Judge,

Court of Common Pleas No. 4,
442 City Hall,

Philadelphia, Pennsylvania.

Dear Judge Guerin:

Re: No. 31 - United States ex rel. Smith v. Baldi

I am in receipt of your letter of October 23rd relative
to the above case. Copies of your letter have been circulated to
each member of the Court.

Sincerely,

(Signed) Fred M. Vinson




IN THE
SUPREME COURT OF THE UNITED STATES

STATE OF NEW JERSEY,
Complainant,
VS, NO. 5, ORIGINAL

STATE OF NEW YORK,
CITY OF NEW YORK,

Defendants,
COMMONWEALTH OF PENNSYLVANIA,

Intervenor

AGENDA FOR DISCUSSION
AT MEETING TO BE HELD

FRIDAY, OCTOBER 3, 1952

1. Off-the-Record Meeting. Thils meeting is still

off the record, except for conclusions agreed upon be-
tween Counsel and the Special Master, and dictated to
Miss Foster.
2., Situs of Hearings. Further discussion.
(a) Situs of hearings set for December 2,
1952, and following days, on the issues

of law and fact.




(v) Situs of the regular hearings be-
' ginning in January, 1953.
3. Schedule of Hearings. Does the schedule agreed

upon July 29, 1952, still meet with the approval of the
parties?

%, Choice of Reporter.

(a) Horne & Shell, Ine., New York City.
(b) Everett G, Rodebaugh, Philadelphia.
(¢) Sills Reporting Service, Washington and New York.
(d) Philip Gassoun, New York City. '
5. Stipulation as to Costs Submitted by the City of
New York.

(a) The State of New York has indicated it
" has no objection,

(p) Check the Stipulation to find out how it

will work.
6.
Law and Fact to be held December 2, 1952, and follgging
days, in New York City.

(a) Analysis of the issues heretofore
made by Special Master.
(b) Comments on such Analysis heretofore

submitted by the parties.




{(¢) Are the issues now in focus as
result of the Analysis and Comments?
(d) cCan the issues, as represented by the
Analysis and Comments, be organized into
an "Outline of Issues," which will be
the basis of the trial of the case?
(e) Can the testimony, whether gilven ver-
 pally or by statements, be organized
according to the Outline of Issues?
Such organization would, of course,
be subject to change or varlation by
any party ag such party met the exi-~
gencles of proof.
(f) Amendments of pleadings, if any.
(g) 1Is any distinetion as to techniques
 to be made between issues of law
and lssues of fact?
T. Types of Testimony. '
(a) Excerpts from the old record.

(1) cCan the amount be kept to a
minimum?

(11) can such statements be

shortened by restating them
in summary form?

-3_




(i11) Can such statements be con-
formed to the Outline of
Issues?

(iv) Consideration of Application
. of the State of New Jersey
to use testimony of deceased
witnesses,

(b) Testimony from new witnesses.

(1) can the number of witnesses
be kept to a minimum?

(11) Can the testimony of not
. merely expert, but all,
wiltnesses be written out
in advance?

(111) If written out in advance,
- what techniques should
be adopted to purge state-
ments of matter that is
subjeet to exception?

(e) sStipulations of Testimony.

: (1) Cannot whole fields in the
Outline of Issues be
stipulated?

(d) Judieial Knowledge.

(1) Should a rule be established
that Jjudieial knowledge may
only be availed of where a
request to take it has been
made during the introduction
of evidence?

(e) vVisual Testimony.

(1) Maps, plans, photographs,
. charts, models.

{x) Size.
(y) Number.

i




(i1) Method of numbering visual
exhibits.

8. Objections to Testimony.
(a) Are the regular rules of admissibility
. te apply?
(b) Objections to admissibility for any
v reason whatever must be taken at the time,
and renewed by written motion at the con-
clusion of the testimony, so that the
Special Master will have a reasonable
time at such conclusion to consider
his rulings.
9. Conslder demand for Bill of Particulars served
by the State of New Jersey.
10. Check thé conclusions reached July 29, 1952,

for accuracy and fullness.




October 29, 1952

Mr. Kurt F. Pantzer,
1313 Merchants Bank Building,
Indianapolis 4, Indiana,

Dear Mr. Pantzer:

Thank you for your letter of October 6th with which
you enclosed copy of the Agenda for discussion at your
meeting on October 3rd,

I enjoyed seeing you on October 2nd, and am happy
that the Report of the Prettyman Committee on Procedure
in Anti-trust and Other Protracted Cases may have been
of some use to you.

With kind regards,

Sincerely,

(Signed) Fred M. Vinson

FMV:McH




June 13, 1952

Mr. Kurt F. Pantzer,

Barnes, Hickam, Pantzer & Boyd,
1313 Merchants Bank Building,
Indianapolis 4, Indiana.

Dear Mr. Pantzer:
I am in receipt of your letter of the 12th.
1 hasten to advise you that your appointment as

Special Master in the case of New Jersey v. New York
was made by the full Court.

With kindest regards,

Sincerely,
(81gned) Fred ¥. Vinson




No. 35. Frank Carlson, Miriam Christine Stevenson, David Hyun,
and Harry Carlisle, petitioners, v. Herman R, Landon, District Director
of Immigration and Naturalization Service.

No. 136, James W. Butterfield, Director of Immigration and
Naturalization Service, petitioner, v. John Zydok.

Former decision, 342 U.S. 524.

June 9, 1952. The petition for rehearing is denied.

The motion of Petitioner Carlson to stay issuance of the mandate,

insofar as applicable to him, pending his trial in United States v. Schneider-

man, et al., is granted to permit his attendance at his trial which is now
in progress in the United States District Court for the Southern District of
California. This stay will be automatically dissolved when Carlson's case
is submitted to the jury or when it is finally decided by the trial court,

whichever is the sooner.

Mr. Chief Justice Vinson, Mr, Justice Reed and Mr. Justice

Minton dissent from the order granting the stay.



April 20, 1951

Dear Dave:

I have your letter of April 16th relative to the televising of
the Supreme Court proceedings on the day the opinion is handed
down in the case of Radio Corporation of America v. United States.

There are two good reasons why it is impossible for us to
accede to your request. One is the attitude of the Court towards
broadcasting or televising the proceedings of the Court. If you can
hurdle that barrier, you would come to No. 2, and that is that the
setting up of the television equipment would be essentially a tip-
off on the date of the announcement of the opinion. It is a policy

of the Court never to make known the date an opinion will be an-
nounced.

I was glad to hear from you, and I am sorry that I cannot
send you a more favorable reply. I think back with pleasure to the
old days with their associations.

With kind regards,

Sincerely,

{Sigred) Fred il, Vingson

Mr. David Levy,
Vice-President,

Young & Rubicam, Inc.,
285 Madison Avenue,
New York 17, New York.

FMV:McH




United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No.10,805 aprzz Term, 19 52

James R. Allen,
Appellant,

 VSe

United States of America,
Appellee,

Beforet Honorable Fred M. Vinson, Circuit Justice,
QRIER

On consideration of the petition of appellant requesting
the Circuit Justice for the District of Columbia Circuit to designate
three judges from other eircuits to act in the above entitled cese,
on the alleged ground that all of the judges of the Court of Appeals
for the Distriet of Columbia Circuil are disqualified therein, the

petition is hereby denied for lack of power,

/sgd/ - Fred M. Vinson
Clreuit Justice for the Distriet of Columbia Gircuit,

Dated: April 5 , 1951



February 24, 1951.
MEMORANDUM TO MR. JUSTICE FRANKFURTER.

The following is submitted in response to your inquiry on the logical
sequence of issues raised by the Lebor Cases to be argued Monday.

l. No. 313, Labor Board v. International Rice Milling Co., is the case in

which the Sixth Circuit, reversing the Board, held that §§ 8 (b) (4) (A) and
(B) prohibit all picketing literally falling within their terms, without regard
to the traditional distinction between primary and secondary action. The issue
here raised is fundamental and cuts below all others.

2. No. 393, Labor Board v. Denver Building & Constﬁction Council. The
charge in this case is thét a Trades Council engaged in, and by picketing induced
employees of union subcontractors to engage in, a strike to compel a.contractor
to dispense with the services of a nonunion subcontractor. The Court of Appeals
for the District of Columbia agreed that §§ 8 (b) (4) (A) and (B) were applicable
only to secondary action. But it disagreed with the Board's interpretation of
"secondary," and found that the contractor was not neutral to the dispute. Since
this case squarely raises the application of the "secondary boycott! sectibns
to the construction industry, and since it is not complicated by questions of
free speech, it would follow next in order.

3. No. 108, International Brotherhood of Electrical Workers v. Labor Board,

involves peaceful picketing by an electrical workers' union to induce carpenteris
toleave a job on which nonunion electricians were employed. In addition to the

issues involved in the Denver case, No. 393, supra, it raises the apparent con-

flict between §§ 8 (b) (4) and 8 (c) of the Act.

Le No. 85, Local 74 ve Labor Board, involves a strike by a carpenters! unior i

against a building contractor to compel him to cease doing business with a atore
with which he had contracted for the installation of fixtures, It raises most
clearly an issue involved in the other cases: the jurisdiction of the Board in
view of the limited effect of these disputes on interstate commerce. It also -
raises the question of the applicability of the Act to str_ikes called prior to its
effective date but in progress on the effecﬁive date. The petitioner's brief
indicates that petitionér's argument cannot be expected to be of much help to
the Court.

HC
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