SUPREME COURT OF THE UNITED STATES

No. 325, M1sCELLANEOUS.—OCT0BER TERM, 1947.

Ada Lois Sipuel Fisher, Petitioner,
V.

The Honorable Thurman S. Hurst,
Chief Justice; The Honorable
Denver N. Davison, Vice Chief
Justice; The Honorable Fletcher . 3
Riley, Wayne W. Bayless, Earl )I%tﬁgn li;()erti{;gi\ef(t)?
Welch, N. 8. Corn, Ben Arnold,| it of Manda-
Thomas L. Glbson, an(] John L BPoon
Luttrell, Associate Justices of| puiaf in Support
the Supreme Court of the State| mpareof
of Oklahoma; The Honorable i
Justin Hinshaw, District Judge,
Cleveland County District Court
of Oklahoma and the Board of
Regents of the University of
Oklahoma.

[February 16, 1948.]
Per Curiam.

Petitioner moves for leave to file a petition for a writ
of mandamus to compel compliance with our mandate
issued in Sipuel v. Board of Regents, January 12, 1948,
We there said:

“The petitioner is entitled to secure legal educa-
tion afforded by a state institution. To this time,
it has been denied her although during the same
period many white applicants have been afforded
legal education by the State. The State must pro-
vide it for her in conformity with the equal-protection
clause of the Fourteenth Amendment and provide it
as soon as it does for applicants of any other group.
Mussouri ex rel. Gaines v. Canada, 305 U. S. 337
(1938).”
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Petitioner states that on January 17, 1948, the Supreme
Court of Oklahoma rendered an opinion in which it was
said:

“Said Board of Regents is hereby directed, under
the authority conferred upon it by the provisions of
Art. 13-A, Constitution of the State of Oklahoma.,
and Title 70 O. S. 1941, Secs. 1976, 1979, to afford
to plaintiff, and all others similarly situated, an op-
portunity to commence the study of law at a state
institution as soon as citizens of other groups are
afforded such opportunity, in conformity with the
equal protection clause of the Fourteenth Amend-
ment of the Federal Constitution and with the pro-
visions of the Constitution and statutes of this state
requiring segregation of the races in the schools of
this state. Art. 13, Sec. 3, Constitution of Okla-
homa; 70 O.S. 1941, Secs. 451-457.

“Reversed with directions to the trial court to take
such proceedings as may be necessary to fully carry
out the opinion of the Supreme Court of the United
States and this opinion. The mandate is ordered to
issue forthwith.”

It is further stated by petitioner that the District Court
of Cleveland County of Oklahoma entered an order on
January 22, 1948, as follows:

“IT IS, THEREFORE, ORDERED, ADJUDGED
AND DECREED BY THIS COURT that unless
and until the separate school of law for negroes,
which the Supreme Court of Oklahoma in effect di-
rected the Oklahoma State Regents for Higher Edu-
cation to establish

‘with advantages for education substantially equal
to the advantages afforded to white students,’

is established and ready to function at the designated
time applicants of any other group may hereafter
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apply for admission to the first-year class of the
School of Law of the University of Oklahoma, and
if the plaintiff herein makes timely and proper appli-
cation to enroll in said class, the defendants, Board
of Regents of the University of Oklahoma, et al, be,
and the same are hereby ordered and directed to
either:

(1) enroll plaintiff, if she is otherwise qualified,
in the first-year class of the School of Law of the
University of Oklahoma, in which school she will
be entitled to remain on the same scholastic basis
as other students thereof until such a separate law
school for negroes is established and ready to func-
tion, or

(2) not enroll any applicant of any group in said
class until said separate school is established and
ready to function.

“IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that if such a separate law school
is so established and ready to function, the defend-
ants, Board of Regents of the University of Okla-
homa, et al, be, and the same are hereby ordered
and directed to not enroll plaintiff in the first-year
class of the School of Law of the University of
Oklahoma.

“The cost of this case is taxed to defendants.

“This court retains jurisdiction of this cause to
hear and determine any question which may arise
concerning the application of and performance of
the duties prescribed by this order.”

The only question before us on this petition for a writ
of mandamus is whether or not our mandate has been
followed. It is clear that the District Court of Cleveland
County did not depart from our mandate.

The petition for certiorari in Sipuel v. Board of Regents,
did not present the issue whether a state might not satisfy
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the equal protection clause of the Fourteenth Amendment
by establishing a separate law school for Negroes. On
submission, we were clear it was not an issue here. The
Oklahoma Supreme Court upheld the refusal to admit
petitioner on the ground that she had failed to demand
establishment of a separate school and admission to it.
On remand, the district court correctly understood our
decision to hold that the equal protection clause permits
no such defense.

Nothing which may have transpired since the orders
of the Oklahoma courts were issued is in the record before
us, nor could we consider it on this petition for writ of
mandamus if it were. The Oklahoma District Court has
retained jurisdiction to hear and determine any question
arising under its order. Whether or not the order is fol-
lowed or disobeyed should be determined by it in the first
instance. The manner in which, or the method by which,
Oklahoma may have satisfied, or could satisfy the require-
ments of the mandate of this Court, as applied by the
District Court of Cleveland County in its order of Janu-
ary 22, 1948, is not before us.

Motion for leave to file petition for writ of mandamus
is denied.

Mg. Justice MurpHY is of the opinion that a hearing
should be had in order to determine whether the action
of the Oklahoma courts subsequent to the issuance of
this Court’s mandate constitutes an evasion of that
mandate.
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Per Curiam.

Petitioner moves for leave to file a petition for a writ
of mandamus to compel compliance with our mandate
issued in Sipuel v. Board of Regents, January 12, 1948.
We there said:

“The petitioner is entitled to secure legal educa-
tion afforded by a state institution. To this time,
it has been denied her although during the same
period many white applicants have been afforded
legal education by the State. The State must pro-
vide it for her in conformity with the equal-protection
clause of the Fourteenth Amendment and provide it
as soon as it does for applicants of any other group.
Missourt ex rel. Gaines v. Canada, 305 U. S. 337
(1938).”
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Petitioner states that on January 17, 1948, the Supreme
Court of Oklahoma rendered an opinion in which it was
said:

“Said Board of Regents is hereby directed, under
the authority conferred upon it by the provisions of
Art. 13-A, Constitution of the State of Oklahoma,
and Title 70 O. S.-1941, Seecs. 1976, 1979, to afford
to plaintiff, and all others similarly situated, an op-
portunity to commence the study of law at a state
institution as soon as citizens of other groups are
afforded such opportunity, in conformity with the
equal protection clause of the Fourteenth Amend-
ment of the Federal Constitution and with the pro-
visions of the Constitution and statutes of this state
requiring segregation of the races in the schools of
this state. Art. 13, Sec. 3, Constitution of Okla-
homa; 70 O.S. 1941, Secs. 451-457.

“Reversed with directions to the trial court to take
such proceedings as may be necessary to fully carry
out the opinion of the Supreme Court of the United
States and this opinion. The mandate is ordered to
issue forthwith.”

It is furthered stated by petitioner that the District
Court of Cleveland County of Oklahoma entered an order
on January 22, 1948, as follows:

“IT IS, THEREFORE, ORDERED, ADJUDGED
AND DECREED BY THIS COURT that unless
and until the separate school of law for negroes,
which the Supreme Court of Oklahoma in effect di-
rected the Oklahoma State Regents for Higher Edu-
cation to establish
‘with advantages for education substantially equal
to the advantages afforded to white students,’
is established and ready to function at the designated
time applicants of any other group may hereafter
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apply for admission to the first-year class of the
School of Law of the University of Oklahoma, and
if the plaintiff herein makes timely and proper appli-
cation to enroll in said class, the defendants, Board
of Regents of the University of Oklahoma, et al, be,
and the same are hereby ordered and directed to
either:

(1) enroll plaintiff, if she is otherwise qualified,
in the first-year class of the School of Law of the
University of Oklahoma, in which school she will
be entitled to remain on the same scholastic basis
as other students thereof until such a separate law
school for negroes is established and ready to func-
tion, or

(2) not enroll any applicant of any group in said
class until said separate school is established and
ready to function.

“IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that if such a separate law school
is so established and ready to function, the defend-
ants, Board of Regents of the University of Okla-
homa, et al, be, and the same are hereby ordered
and directed to not enroll plaintiff in the first-year
class of the School of Law of the University of
Oklahoma.

“The cost of this case is taxed to defendants.

“This court retains jurisdiction of this cause to
hear and determine any question which may arise
concerning the application of and performance of
the duties prescribed by this order.”

Thewnly question before us on this petition fora writ
of mandaiims.is whether or not our -mandate has been
followed. It is clear*that it-has been followed.

The petition fer certiorari t=Sipuel v. Board of Re-
gents did'not present the issue that a state might satisfy
the equal protection clause of the Fourteenth Amend=




The only question before us on this petition for a writ
of mandamus is whether or not our mandate has been followed.
It is clear that the Pistrict Court of Cleveland County did
not depart from our mandate.

The petition for certiorari in Sipuel v. Board of Regents
did not present the issue whether a state might not satisfy
the equal protection clause of the Fourteenth Amendment by
establishing a separate law school for Negroes. On submission,
we were clear it was not an issue here. The Oklahoma Supreme
Court upheld the refusal to admit petitioner on the ground
that she had failed to demand establishment of a separate
school and admission to it. On remand, the district court
correctly understood our decision to hold that the equal protection
clause permits no such defense.

Nothing which may have transpired since the orders of the
Oklahoma courts were issued is in the record before us, nor could
we consider it on this petition for writ of mandamus if it were.
The Oklahoma District Court has retained jurisdiction to hear and
determine any question arising under its order. Whether or not
the order is followed or disobeyed should be determined by it
in the first instance, The mamner in which, or the method by
which, Oklahoma may have satisfied, or could satisfy the require-

ments of the mandate of this Court, as applied by the District
Court of Cleveland County in its order of January 22, 1948, is
not before us,.

Motion for leave to file petition for writ of mandamus is
denied.
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MR, JUSTICE MURPHY is of the opinion that a hearing
should be had in order to determine whether the action
of the Oklshoma courts subsequent to the issuance of
this Court's mandate constitutes an evasion of that
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Noe 325, Miscellaneous—October Term, 1947
Ada Iois Sipuel Fisher, Petitioner )

Vo

Motion for ILeave to File

The Honorable Thurman S. Hurst, Chief,
Justice; The Honorable Denver N, Davison,
Vice Chief Justice; The Honorable Fletcher
Riley, Wayne W, Bayless, Earl Welch, No Se
Corn, Ben Arnold, Thomas L. Gibson, and.
John Iuttrell, Associate Justices of the
Supreme Court of the State of Oklahomaj
The Honorable Justin Hinshaw, District Judge
Cleveland County District Court of Oklahoma
and the Board of Regents of the University
of Oklahoma, :

Petition for Writ of
Mandamus, Petition and
Brief in Support

Thereof &

Per Curiam.
Petitioner moves for leave to file a petition for a writ of

mandamus to compel complianceé with our mandate issued in Sipuel v. Board

of Regents, Jamuary 12, 1948, We there said:

"The petitioner is entitled to secure legal education
- afforded by a state institution, To this time, it has been
denied her although during the same period many white applicants
have been afforded legal education by the State, The State
must provide it for her in conformity with the equal-protection
clause of the Fourteenth Amendment and provide it as soon as
it does for applicants of any other group. Missouri ex rel.
Gaines Vo Canada, 305 U.S. 337 (1938)."

Petitioner states that on January 17, 1948, the Supreme Court of Oklahoma ‘
rendered an opinion in which it was said:

#Said Board of Regents is hereby directed, under the
authority conferred upon it by the provisions of Art. 13-A,
Constitution of the State of Oklahoma, and Title 70 Oe Se
1941, Secse 1976, 1979, to afford to plaintiff, and all others
similarly situated, an opportunity to commence the study
of law at a state institution as soon as citizens of other
groups are afforded such opportunity, in conformity with
the equal protection clause of the Fourteenth Amendment
of the Federal Constitution and with the provisions of the
Constitution and statutes of this state requiring segregation
of the races in the schools of this state. Arte 13, Sec. 3,
Constitution of Oklahoma; 70 Q. Se 1941, Secse 451-h5Te

"Reversed with directions to the trial court to take such
proceedings as may be necessary to fully carry out the opinion
of the Supreme Court of the United States and this opinion.
The mandate is ordered to issue forthwith."
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It is further stated by petitioner that the Distriet Court of

Cleveland County of Oklahoma entered an order on January 22, 1948, as follows:

nIT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED BY THIS COURT
that unless and until the separate school of law for negroes,
which the Supreme Court of Oklahoma in effect directed the Oklahoma
State Regents for Higher Education to establish :

twith advantages for education substantially equal
to the advantages afforded to white students,!

is established and ready to function at the designated time
applicants of any other group may hereafter apply for admission
to the first-~year class of the School of Law of the University
of Oklahoma, and if the plaintiff herein makes timely and
proper application to enroll in said class, the defendants,
Board of Regents of the University of Oklahoma, et al, be,

and the same are hereby ordered and directed to either:

(1) enroll plaintiff, if she is otherwise qualified,
in the first-<year class of the School of Law of
the University of Oklahoma, in which school she
will be entitled to remain on the same scholastic
basis as other students thereof until such a
separate law school for negroes is established
and ready to function, or

(2) not enroll any applicant of any group in said class
until said separate school is established and ready
to function.

WIT IS FURTHER ORDERED, ADJUDGED AND DECREED that if such
a separate law school is so established and ready to function,
the defendants, Board of Regents of the University of Oklahoma,
et al, be, and the same are hereby ordered and directed to
not enroll plaintiff in the first-year class of the School of
Law of the University of Oklahoma.

"The cost of this case is taxed to defendants.
"This court retains jurisdiction of this cause fo hear and

determine any question which may arise concerning the application
of and peyformance of the duties prescribed by this orders"

SERSHERSTRES s e e T i TN PRGN USSR S s g - s

The question before us on this petition for a t of mandamus
is whether or not our mandate has been followed. It is clear that it has
been followed,

The petition for certiorari in Sipuel vs. Board of Regents did

not present the issue that a state might satisfy the equal protection
clause of the Fourteenth Amendment by establishing a separate law school
for Hegroes, In oral argument, we understood counsel for petitioner to
concede that it was not an issue in the case, The Oklahoma Supreme Court
upheld the refusal to admit petitioner on the ground that she had failed to
demand establishment of a separate school and admission to ite On remand,
the district court correctly understood our decision to hold that tﬁe
equal protection clause permits no such defense,

Nothing which may have transpired since the ‘orders of the Oklahoma
courts were issued is in the record before us, nor could we consider it
on this petition for writ of mandamus if it were. The Oklahoma District
Court has retained jurisdiction to hear and determine any question arising
under its oicier. Whether or not the order is followed or disobeyed should
be determined by it in the first instance.

Motion for leave to file writ of mandamus is denied.

- Thesbhief-dusbioe
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The Honorable Thurman S. Hurst, Chief,
Justice; The Honorable Denver N. Davison,
Vice Chief Justice; The Honorable Fletcher
Riley, Wayne W. Bayless, Earl Welch, N, S.
Corn, Ben Arnold, Thomas L. Gibson, and
John Imttrell, Associate Justices of the
Supreme Court of the State of Oklahomaj
The Honorable Justin Hinshaw, District Judge
Cleveland County District Court of Oklahoma
and the Board of Regents of the University
of Oklahomae :

Per Curiam.

Motion for Ieave to File
Petition for Writ of
Mandamus, Petition and
Brief in Support

Thereof &

Petitioner moves for leave to file a petition for a writ of

mandamus to compel complianceé with our mandate issued in Sipuel ve. Board

of Regents, Jamary 12, 1948, We there said:

"The petitioner is entitled to secure legal education
 afforded by a state institution, To this time, it has been
denied her although during the same period many white applicants
have been afforded legal education by the State, The State
must provide it for her in conformity with the equal-protection
clause of the Fourteenth Amendment and provide it as soon as

it does for applicants of any other group.

Gaines Vo Canada, 305 U.S. 337 (1938)."

Missouri ex rele.

Petitioner states that on January 17, 1948, the Supreme Court of Oklahoma :

rendered an opinion in which it was said:

#Said Board of Regents is hereby directed, under the
authority conferred upon it by the provisions of Art. 13-A,
Constitution of the State of Oklahoma, and Title 70 Qe Se
1941, Secse 1976, 1979, to afford to plaintiff, and all others
similarly situated, an opportunity to commence the study
of law at a state institution as soon as citizens of other
groups are afforded such opportunity, in conformity with
the equal protection clause of the Fourteenth Amendment
of the Federal Constitution and with the provisions of the
Constitution and statutes of this state requiring segregation

of the races in the schools of this states.
Constitution of Oklahoma; 70 O. S. 1941, Secse

Art, 13, Sece 3
51k ;

570

"Reversed with directions to the trial court to take such
proceedings as may be necessary to fully carry out the opinion
of the Supreme Court of the United States and this opinion,

The mandate is ordered to issue forthwith.®
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No. 325, Misc.—OctoBER TERM, 1947.

Ada Lois Sipuel Fisher, Petitioner,)On Motion for Leave

V. to File Petition for

The Honorable Thurman S. Hurst, | Writ of Manda-
Chief Justice et al. mus.

[February —, 1948.]

MRg. Justice RuTLEDGE, dissenting.

I am unable to join in the Court’s opinion or in its
disposition of the petition. In my judgment neither the
action taken by the Supreme Court of Oklahoma nor
that of the District Court of Cleveland County, following
upon the decision and issuance of our mandate in No.
369, Sipuel v. Board of Regents, decided January 12,
1948, is consistent with our opinion in that cause or
therefore with our mandate which issued forthwith.’

It is possible under those orders for the state’s officials
to dispose of petitioner’s demand for a legal education
equal to that afforded to white students by establishing
overnight a separate law school for Negroes or to con-
tinue affording the present advantages to white students
while denying them to petitioner. The latter could be
done either by excluding all applicants for admission to
the first-year class of the state university law school after
the date of the order or, depending upon the meaning
of that order, by excluding such applicants and asking
all first-year students enrolled prior to that order’s date
to withdraw from school.

Neither of those provisions, in my opinion, would com-
ply with our mandate. It plainly meant, to me at any

! The mandate reversed the Oklahoma Supreme Court’s judgment
and remanded the cause to it “for proceedings not inconsistent with
this opinion.”
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rate, that Oklahoma should end the diserimination prac-
ticed against petitioner at once, not at some later time,
near or remote. It also meant that this should be done,
if not by excluding all students, then by affording peti-
tioner the advantages of a legal education equal to those
afforded to white students. And in my comprehension
the equality required was equality in fact, not in legal
fiction.

Obviously no separate law school could be established
elsewhere overnight capable of giving petitioner a legal
education equal to that afforded by the state’s long-
established and well-known state university law school.
Nor could the necessary time be taken to create such
facilities, while continuing to deny them to petitioner,
without incurring the delay which would continue the
diserimination our mandate required to end at once.
Neither would the state comply with it by continuing
to deny the required legal education to petitioner while
affording it to any other student, as it could do by exclud-
ing only students in the first-year class.

Since the state court’s orders allow the state authorities
at their election to pursue alternative courses, some of
which do not comply with our mandate, I think those
orders inconsistent with it. Accordingly I dissent from
the Court’s opinion and decision in this case.
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Fisher v. Hurst. On Notien for Leave to File Petition for Writ of Mends
| [Pebruary 9, 1948.]

fir, mue. Rutledge, dissenting.

I am wmable to join in the Court's opinion or in its dﬂ.speoiuen
of the petition. In my judgment neither the action takeu by the Supreme
Gourt of Oklahome nor that of the District Court of Cleveland County,
following upon the mzm and ilssusnce of our mandate in Sipuel v,
Board of Regents, No. .369; decided Jenuary 12, 1948, is consistent with
our opinion in thet cause or therefore with our mandate which lassued
rmmw.l ‘ '

It is possibie wnder those orders for the state's officials to
dispose of. petitioner's demsnd for a legal education egual to that afforded
to white students by ostabnshing womight & separate law schocl for Negroes
or to continue affording the present advantages to white students while
" denying them to petitioner. The latter could be done elther by exeluding
all applicants for adnission to the firstyear class of the state univer-
sity law school after the date of the order or, depending wpon the mesning
of that order, by exeluding such applicents snd asking all first-yesr.
students enrolled prior to that order's date to withdraw from school,

. Neither of those provisions, in my opinion, would comply with
our mandate, Itpmmm,hmdmmu,tmmm
end the diserimination practiced sgsinst petitioner et once, not at some
later time, near or remote. It also meant that this should be done, if
not by exeluding =1l students, then by affording petitioner the advantages

1. The mendate reversed the Oklahoma Supreme Court's judmt and uuud
the cause to it "for proeooﬁagu not hwcmiﬁmt with this opinion."




of & legal education equsl to those afforded to white students. And
in my comprehension the qﬁmnty muirod vas eguality in fact, not in
legal fiction.

Obviocusly no seperate law school eould be established elsewhere
overnight capeble of giving petitioner a legal education cousl to bhat
afforded by the state's long-established and well-known state wniversity
law school. Nor could th\e necessary time be tsken to creste such
facilities, while m‘unnihg to demy them to pctitionor,- without
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mandate regutr‘ul\ to end a?_. once., Neither would the state mply with
it by mtmhg' to deny the required legal education to petitioner while
affording 1% to any other student, as it could de by exeluding only
students in the first-year clase. '

Sirice the state eourts' orders allow the state suthorities
et their election %o pursue alternative eourses, some of whieh do not
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Accordingly I dissent from the Court's opinion end decision in this esse.
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Ada lois Sipuel Fisher, Petitioner,
Ve

The Honorable Thurmen S. Hurst, Chief
Justice; The Honorable Denver N. Davison,
Vice Chief Justice; The Honorable Fletecher
Riley, Wayne W. Bayless, Earl Welch, N. Se
Corn, Ben Arnold, Thomas L. Cibson, and
John Luttrell, Associate Justices of the
Supreme Court of the State of Oklahomas
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_Por Curiams

Petitioner moves for lesve to file a petition for & writ of
mwcmlwmuﬂthmm{ommw_{wm
of Regents, January 12, 1948. Ve tlere said:

"The petitioner is entitled to secure legal education
afforded by a state institution, To this time, it has been
denied her although during the same period meny white applicants

. have been afforded legal education by the State. The State
must provide it for her in conformity with the

clause of the Fourteenth imendrent and provide it as soon as
it does for spplicants of any other » lissouri ex rel.
ch M; 305 UsSe 337 (2938)"

Petitioner states that on January 17, 1948, the Supreme Court of Oklahoma
rendered an opinion in which it was saids

"Sald Board of Regents is hereby directed, under the
authority eonferred upon it by the provisions of Art. 13-4,
Constitution of the State of Oklahoma, and Title 70 Oe Se
941 « 1976, 1979, to afford to plaintiff, and all others
unfnrlyumm,mwwwmmm
of law at a state institution as soon &s citisens of other
groups are afforded such opportunity, in conformity with
the equal protection clause of the Fourteenth Amendment
of the Federal Constitution and with the provisions of the
Constitution and statutes of this state requiring segregation
of the races in the schools of this state. Art. 13, Sec. 3,

,mumm«rmdnmsmo.s.MA.m.Mﬂ

“"Reversed with directions to the trial court to take such
proceedings as may be necessary to fully carry out the opinion
of the Supreme Court of the United States and this opinion.
The mandate is ordered to issue \ "
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It is further stated by petitioner that the District Court of
Cleveland County of Oklahome entered an order on January 22, 1948, as follows:

1T IS, THEREFORBS ORDERED, ADJUDGED AND DECREED BY THIS GOURT
that unless and 1 the separate school of law for negroes, ;
which the Supreme Court of Oklahoma in effect directed the Oklahoma
State Regents for Higher Educetion to establish

'with advantages for education substantially equal
to the advantages afforded to white students,!

is established and ready to function at the designated time
applicants of any other group may hereafter apply for admission
to the first-year class of the School of law of the University
of Oklahoma, and if the plaintiff herein makes timely and
proper application to enroll in said class, the defendants,
Board of Regents of the University of Oklshoma, et al, be,

and the same are hereby ordered and directed to either:

(1) enroll plaintiff, if she is otherwise qualified,
in the first-year class of the School of law of
the University of Oklahoma, in which school she
will be entitled tc remein on the same scholastic
basis as other gtudents thereof until such a
separate law school for pegroes is established
and r eady to function, or

(Z)Mwonawmpnmﬁmmdecma
until said separate school is established and ready
to function.

"IT IS FURTHER ORDERED, ADJUDGRED AND DECREED that if such
a separate law school is so established and ready to function,
the defendants, Board of Regents of the University of Oklahoma,
et al, be, and the same are hereby ordered and directed to
not enroll plaintiff in the firsteyear class of the School of
Law of the University of Oklahoma.

"The cost of this case is taxed to defendants.
"This couwrt retains Jurisdiction of this cause to hear
and determine any question which mey arise concerning the
application of and performance of the duties prescribed by
this order." :
The only question before us on & petition for a writ of mandamus

in a case such as this is whether or not our mendate has been followed. It

inohnrthtitm% firatp ce, the view n in Migsouri ex rel.
Gaines v. Canada, supra, fihat a Statg might setisfy equal grotection clause
te

law sc for Negroes,
o | By concession of counsel
m the olae.)ln the second place,
nothing which may have trenspired since the orders of the Oklahome courts
were issued is in the record before us, nor gould we consider it on this
potition for a writ of mandamus if 1t were., The District a%;:-am
Jurisdiction to hear and determine any question arising undorqhir order, and



mE

st

P




Memo on No.325, Sip uel

Where the Supreme Court has entered a judgment in a case, and where the

lower court upon remand has departed in any respect from the judgment of this

court, the Supreme Court has held, in Gaines v. Rugg, 148 U. S. 228, 243, that

it may issue a writ of mandamus to correct the error of the lower court. In

that case, this Court ruled that "although it mgght have been admissible to raise
the question by a new appeal to the proper court, yet in view of the delay to be
caused thereby, we do not consider that such remedy would have been, or would be,
fully adequate, or that a writ of mandamus is now improper." Accordingly, it issued
the writ of mandamus. While this Court refused to issue the writ of mandamus in
the Blakex case several years later, it did so mmkx because it ruled that in that
particular case the remedy b y writ of error was entirely adequate.

In the fase at bar, the time factor is of course of the essence, and accor-
dingly it is obvious that petitioner's remedy by certiorari after further proceedings
in the state courts is by no means adequate, and accordingly that mandamus or other
relief - if relief is merited - should be deemed available.

In addition to a writ of mandamus, the Court has available to it such other
alternatives as:

(1) clarification of its mandate

(2) modification of its mandate, as in Asselta last Term.
LFE

N.B. Pursuant to Sec. 237 of the Judicial Code, 28 USCA §344, this Court can im

"in its discretion, award execution or remand the cause to the court from which it
was removed by the writ." Accordingly, if it were desired to modify the mandate of
this Court, it could be modified so as to award execution of a more specifid ruling

by this Court. Thus, in Williams v. Bruffy, 102 U.8.248 (1880), the Court

ruled that once it has "acquired jurisdiction, it may send its process, in the en-
forcement of its judgment, to the appellate court of the State, or to the inferior
court whose judgment is reversed." In that case, the Supreme Court recalled a mandate
which it had previously issued to the highest court of a State - since that highest
state court found itself embarrassed in its action upon the S.Ct. mandate because of a
state statute - a nd directed entry of final judgment in the Supreme Court reversing

the judgment of the inferior state court and awarding judgment to the plaintiff.

Similarly in T B
Vi pen _Eﬁfznzjuﬂﬁﬁﬂitﬁr 17 Wall.253,289, the Supreme Court entered a decree of

its own - after reversing the state court decree - and directed the Marshal of the
Supreme Court to put the plaintiff in possession of certain state land.




Appeal, Not Mandamus, Proper Remedy where otate
Court falls to follow Mandate of Supreme Court

"Where the contention is that the state
court has failed or refused to follow the man-
date of the Supreme Court upon a prior appeal,
the reme?y)is by a second appeal and not by

1

mandamuss/ The Supreme Court has pointed out
that the remedy by second appeal 1s entirely
adequate, and that, regardless of the avail-
ability of mandamus as a remedy to compel obedience
by lower federal courts to the mandates of the
Supreme Court, the summary character of the pro-
ceeding by mandamus renders it inappropriate in
dealing with the state (2)

tribunals. /

§12, Jurisdiction of the Supreme Court of the
United States(Robertson and Kirkham).

(1) In re Blake, 175 U.S.114, 20 S.Ct. 4Z2.
See also, Stanley v. Schwalby, 162 U.S. 255,
Ga.Ry & Elec. Co. Ve City of Decatur, 297
U.S. 620,

(2) In re Blake, 175 UesSs 11l4.
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Memorandum for the Conference CHAMBERS OF THE
CHIEF JUSTICE

No. 325 Miscs Fisher v. Hurst
et al.

The memorandum suggesting changes in the cireulated per curiam has
come to hand and I am compelled to suggest the deletion of two sentences added
to the proposed per curiam, to wit:

"The Oklahoma Supreme Court upheld the refusal to admit petitioner
on the ground that she had failed to demand establishment of a
separate school and admission to it. On remand, the distriet ecourt
correctly understood our deecision to hold that the equal protection
clause permits no such.defenseo"

I confess I do not understand what is to be gained by inclusion of these
two sentences though I agree with their accuracye I raise the guestion because -
th;se sentences may again invite discussion about the issue which Thurgood Marshall
skilfully did notexplicitly either accept or rejeet, namely is segregation cons'l;.i-
tutionally valid? Thurgood Marshall may use these two sentences as the basis for
the elaim that we have decided that no separate colored law school under the cir-
cumstances of this case will fill the bill. Have we decided that? I'm not sug-
gesting the validity of the argument. I am suggesting that I have heard much less
plausible arguments made at great length before this Court. It is to me plain
that in the first round he was trying to win his ecase even on the asst‘mption that

the Gaines doctrine be accepted because he was confident that the State could not

bring itself within ite To me it is highly undesirable fm-}us to put anything in our
Pper curiam that may lead to sophisticated controversy as to what we meant or did not
mean by our January 12th opinion, or what is implied by what we meant or not implied.

That is my reason for cutting the new per curiam to the very bone of relevance.

F..E,
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Memorandum for the Conference CHAMBERS OF THE

CHIEF JUSTICE
No. 325 Misc. Fisher v. Hurst
et al.

The aim of this memorandum is to avoid needless controversy in this  case,
within or without the Courts

1. I am of the view that the motion in this ease should be disposed of
in substance as outlined in the eirculated per cur. I think it desirable, that is,
to set forth as briefly and as unargumentatively as possible, as is the aim of the
per cur, that on the basis of the facts in the petition before us our mandate of
January 12th has not been disrespected by the Oklahoma courtse

2. But the per cum should avoid every possibility of serving as a target for
contention.s The following two sentences on pages 2 and 3 of the eireulated per cur.
may, not unfairly, invite dispute:

"The petition for certiorari in Sipuel v. Board of Regents did

not present the issue that a State might not satisfy the equal

protection clause of the Fourteenth Amendment by establishing

a separate law school for negroes, the view taken by this Court

in Missouri ex rel. Gaines ve. Canada, supra. In oral argument,

we understood counsel for petitioner to econcede that it was not

an issue in the cases”
I do not guestion the accuragcy of these sentences on the basis of my reading of the
petition for certiorari and of my recollection of what Thorgood Marshall said at the
bar, or my interpretation of what he meant to convey by what he saide But that is no
insurance that others may not urge different interpretations, and it surely would be
undesirable, if aveoidable, to get into a snarl as to what was said or meant.

3o Wle would be on absolutely solid ground if the per cur. restricts itself
to narration and avoids all interpretation. Speeifically, for the above sentences
which I have ealled inmto guestion, I would substitute the following:

“The reason relied on for allowance for the writ of certiorari
was: 'The decision of the Supreme Court of Oklahoma is incon-
sistent with and directly contrary to the deeision of this Court
in Gaines ve. Canada.! It is for this reason that we granted the
petition. It is on this basis that we rendered our decision and

issued the mandate in accordance with that deeision on January 12th.*

4o I should like to raise reconsideration about amother sentence on page 3:

"Nothing wheh may have transpired since the orders of the
Oklahoma courts were issued is in the record before us, fior
could we consider it on this petition for writ of mandemus if
it wereJ ™



This sentence seems to me superfluous and I think every extra word in

this per cur. is an undesirable word. Moreover, while I agree with the
thought of the sentence, namely that any disobedience in Oklahoma of a
proper direetion by the Oklahoma courts on the basis of our mandate is a
‘matter for the Oklahoms courts in the first instance, I think the sentence
also lends itself to the kind of arguments that lawyers are not unaccumstomed
to make. Since the sentence is merely a negation of what has been affirma—

tively put in the earlier part of the per cur., I suggest its delbdtione
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It is farther stated by potitiomer that the Notrict Court of
Claveland County of Oklahoma entered an order on Jamugy 22, 1948, as followss
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SUPREME COURT OF THE UNITED STATES

No. 369.--October Term, 19h7.

Ada Iois Sipuel, Petitioner, ;
Ve ) On Writ of Certiorari to
the Supreme Court of
Board of Regents of the University
. of Oklahoma, et al,
)

Respondents

the State of Oklahoma.

January 12, 1948,

0\4'\-46"/1)

On January 1k, 1946, the petitioner,, concededly qualified te receive the
professional legal education offered by the State, applied for admission %o

PER CURIAM,

the School of law of the University of Oklahoma, the only institution for
legal muumwmmmwmwaxmsunaf
Oklahoma, Petitioner's application for admission was denied, solely because
of her color,

Petitioner then made application for a writ of mandamus in the
District Court of Cleveland County, Okhhoma., The wiit of mandamus was
refused, mdmmmmmortmmuafm.hmﬁmmauw
of the District Court. _______ Oklahoma s 180 P, 2d 135, TWe
brought the case here for review, :

The petitioner is entitled to secure lgal education afforded by a state
institution. To this time, it has been denied her although during the same
period many white applicants have been afforded legal education by the State.
The State must provide it for her in conformity with the equal protection
clause of the Fourteenth Amendment and provide it as soon as it does for

applicants of any other group.

305 U.S 331.!%(%%(&%@4&,@% ,;AM‘Q
thot & o lmarnceectlo

2ot cin, o tle Lawwd 0&”"’"‘&
msmm»rthomprmcmrtotmm reversed and the cause

is remanded to that court for proceedings not inconsistent with this opinion,

Boversed.
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CHAMBERS OF THE
CHAMBERS OF CH’EFJUSTICE

JUSTICE FELIX FRANKFURTER
February 13, 1948

Dear Chiefs

1. I am, as you know, strongly of the view that the motion in the

Fisher case, No. 325 Misc., should be disposed of per cur, and I would regard

it as most unfortunate if the disposition were not to be made on Monday next.

2. I also think it desirable that the per cur. should set forth as
briefly and as unargumentatively as possible that on the basis of the facts in
the petition before us our mandate of January 12th has not been disrespected.

In short, our per cur. should avoid every possibility of serving as a target for
contention, either in the dissenting expression or by counsel for Fisher.

3. In the circulated draft there are two sentences which I think may

fairly invite dispute. They are the following on pages 2 and 3.:

"The petition for certiorari in Sipuel v. Board of Regents did
not present the issue that a state might not satisfy the equal
protection clause of the Fourteenth Amendment by establishing

a separate law school for negroes, the view taken by this Court
in Missouri ex rel. Gaines ve. Ganada, supra. In oral argument,
we understood counsel for petitioner to concede that it was not
an 1ssue in the case."

[ do not dispute their accuracy, with my reading of the petition for certiorari
and with my interpretation of what Thorgood Marshall said at the bar. But that is
no insurance that Wiley and Marshall will not insist on different interpretations.
And nothing would seem worse to me than to get into a snarl, quite needlessl, as
to what was said or meant.

TAR e say“needlesslyvbecause we are on absolutely fast ground if the per

cur. will restrict itself tonaratiminstead of to interpretatione. Specifically;




for the bracketed sentences which I here call in question, I would substitute the

following:

The reason relied on for allowance for the writ of certiorari was:
¥The decision of the Supreme Court of Oklahoma is inconsistent with
and directly contrary to the decision of this Court in Gaines v.
Canada.* It is for this reason that we granted the petition. It is
on this basis that we rendered our decision and issued the mandate
in accordance with that decision on January 12th.”

5. One minor sentence in the per cur. also seems to me undesirable, to

"Nothing which may have transpired since the orders of the
Oklahoma courts were issued is in the record before us, for
could we consider it on this petition for writ of mandamus if

1t wereJ'(} ,5>

This sentence seems to me to be at best superfluous and I think every extra word

in this per cur. is an undesirable word. Moreover, while I agree with the thought
of the sentence, namely that any disobedience in Oklahoma of a proper direction by
the Oklahoma courts on the basis of our mandate is a matter for the Oklahoma courts
in the first instancey, I think the sentence alse lends itself to the kind of ar-
guments that lawyers are not unaccumstomed to make. Since the sentence is merely
a negation of what has been affirmatively put in the earlier part of the per cur.,

I suggest its deletion.

If you think what I have said in this letter should be circulated as a
memorandum to the Conference, please so advise me.

Faithfully yours,
o U

g7

The Chief Justice
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Supreme Conrt of the Vnited States

)7
Washington, 1. ¢, Jlm ?5 4 38 PH R

S CHAMBERS OF THE
JUSTICE FELIX FRANKFURTER CHIEF JUSTICE

January 26, 1946

An examination, even with the limited reflection that 1

have thus far been able to give it, of the motion for leave to file

a petition for writ of mandamus in No. 325, the QOklahoma Law School

Ca reveals a number of serious questions, both on the merits and

)
perhaps also of jurisdiction, at least in the limited sense of exer-
cising jurisdiction. I assume that the normal course would be to
a rule why this motion should not be entertained. Were we to
issue such a rule on Monday next, considering the distance, we certainly
would not give the gupreme Court of QOklahoma, or rather bﬁéﬁ? Justices,
less than a week or ten days for response, and the matter would then be
dragged out so that probably it would be perhaps not less than two weeks
from next Monday that we would make disposition of the motion just filed.
It occurs to me that just as it was a very healthy thing for
us to decide the case with the dispatch with which the per curiam was
announced by you, it would be equally healthy to accelerate the di
tion of the present petition. To that end what would you say to a tele-
gre phic illqﬁil":,* to the espond g in this mo LLUIL, conveyed "(,"(1]_“@;&}1 our
to make such response to
the motion as they may desire not later than by a time fixed to be before

1

us for ti Saturday conference. I have not pretended to work out the details

but merely wished to raise the question I have raigsed.

Faithfully yours,




Supreme Conrt of the United States
Washington, D. ¢
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MEMORANDUM FOR THE CONFERENCE: i nAMBE“S OF THE
Re: No. 325 Misc, - Fisher v, HuGMEFel

Substitution in the Per Curiam for the language folloiing the
~ judgment of the Diet:jict Court on Page 2:

The only question before us on this petition for a writ of mandamus
is whether or not our mandate has been followed, It is clear that it has
been followed,

The petition for certiorari in Sipuel vs. Board of Regents did

not present the issue that a state might satisfy the equal protection
clause of the Fourteenth Amendment by establishing a separate law school
for Megroes. In oral argument, we understood counsel for petitioner to
’ - k\';.x‘ s %

W
me that it was not an issue[i

upheld the reﬁisal to admit petitioner on the ground that she had failed to

The Oklahoma Supreme Court

demand establishment of a separate school and admission to it. On remand,
the district court correctly understood our decision to hold that the
equal protection clause permits no such defense. '

Nothing which may have transpired since the orders of the Oklahoma
courts were issued is in the record before us, nor could we consider it
on this petition for writ of mandamus if it were, The Oklahoma District
Court has retained jurisdiction to hear and determine any question arising
under its ofider. Whether or not the order is followed or disobeyed should
be determined by it in the first instance.

Motion for leave to file writ of mandamus is denied.

————"

OK — &4 ‘ The Chief Justice.
r}\_\_yggw “‘QM\‘MC:&J‘ "'G'
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Suprene Conrt of the United States
Weashingtor, 2. ¢.

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS
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Insert the following on Page 2 following the language quoted
from the District Court'!s Opinion:

The only question before us on a petition for Writ of Mandamus

in a case such as this is;ﬂ%as our mandate been followed?/ Nothing which

may have transpired since the orders of the Oklahoma Courts were issued
is in the record before us, nor could we consider it on this Writ of
Mandamus if it were.

The Oklahoma District Court has retained jurisdiction to hear
and determine any question arising under its order, and whether or not
its order is followed or! disobeyed should be determined by it in the
first instance.

Motion for leave to file petition for Writ of Mandamus is
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SUPREME COURT OF THE UNITED STATES

No. 369.-~October Term, 1947.

Ada Lois Sipuel, Petitioner,

Ve
On Writ of Certiorari to
the Supreme Court of the

Board of Regents of the University State of Oklahoma,

of Oklahoma, et al.,
Respondents

B Nt Nt Nt N N Nl N S

January s 1947,

PER CURIAM: On January 1li, 1946, the petitioner, comcedsdly
qualified to receive the profuuim'::nd lsgal education offered by
~ the state, applied for admission to the School of Law of the Uni-
versity of Oklahoma supported and maintained by the taxpayers of
s the State of Oklahoma, the sole state institution for legal educa-
- W&% tor mm..-y m/ﬂ%W ?"/
e\ ey ;;;n made application for a writ of mandamus in
the Distfict Court of Cleveland County, Oklahoma, The writ of
/ mandamus was refused, and the Supreme Court of the State of Oklahoma

affirmed the Judgment of the District Court. Okla. « Ve

brought the case here for review.

T
Frr-owe-hew ‘hl petitioner is entitled to secure the legal

.‘M.”"/_,__.. ....... : i



SUPREME COURT OF THE UNITED STATES

No. 325, M1sCELLANEOUS.—OCTOBER TERM, 1947.

Ada Lois Sipuel Fisher, Petitioner,
.

The Honorable Thurman S. Hurst,
Chief Justice; The Honorable
Denver N. Davison, Vice Chief
Justice; The Honorable Fletcher . i
Riley, Wayne W. Bayless, Earl )I%tﬁgn If)"e‘ti{ig‘;‘l‘ eféc;
Welch, N. S. Corn, Ben Arnold, Wit ore NN
Thomas L. Gibson, and John TN Do
Luttrell, Associate Justices of PE Support
the Supreme Court of the State IRhereor ;
of Oklahoma; The Honorable :
Justin Hinshaw, District Judge,
Cleveland County District Court
of Oklahoma and the Board of
Regents of the University of
Oklahoma.

[February —, 1948.]
Per Curiam.

Petitioner moves for leave to file a petition for a writ
of mandamus to compel compliance with our mandate
issued in Sipuel v. Board of Regents, January 12, 1948,
We there said:

“The petitioner is entitled to secure legal educa-
tion afforded by a state institution. To this time,
it has been denied her although during the same
period many white applicants have been afforded
legal education by the State. The State must pro-
vide it for her in conformity with the equal-protection
clause of the Fourteenth Amendment and provide it
as soon as it does for applicants of any other group.
Mussouri ex rel. Gaines v. Canada, 305 U. S. 337
(1938).”
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2 FISHER v». HURST,

Petitioner states that on January 17, 1948, the Supreme
Court of Oklahoma rendered an opinion in which it was
said:

“Said Board of Regents is hereby directed, under
the authority conferred upon it by the provisions of
Art. 13-A, Constitution of the State of Oklahoma,
and Title 70 O. S. 1941, Secs. 1976, 1979, to afford
to plaintiff, and all others similarly situated, an op-
portunity to commence the study of law at a state
institution as soon as citizens of other groups are
afforded such opportunity, in conformity with the
equal protection clause of the Fourteenth Amend-
ment of the Federal Constitution and with the pro-
visions of the Constitution and statutes of this state
requiring segregation of the races in the schools of
this state. Art. 13, Sec. 3, Constitution of Okla-
homa; 70 O.S. 1941, Secs. 451-457.

“Reversed with directions to the trial court to take
such proceedings as may be necessary to fully carry
out the opinion of the Supreme Court of the United
States and this opinion. The mandate is ordered to
issue forthwith.”

It is furthered stated by petitioner that the District
Court of Cleveland County of Oklahoma entered an order
on January 22, 1948, as follows:

“IT IS, THEREFORE, ORDERED, ADJUDGED
AND DECREED BY THIS COURT that unless
and until the separate school of law for negroes,
which the Supreme Court of Oklahoma in effect di-
rected the Oklahoma State Regents for Higher Edu-
cation to establish

‘with advantages for education substantially equal
to the advantages afforded to white students,’

1s established and ready to function at the designated
time applicants of any other group may hereafter
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FISHER v». HURST. 3

apply for admission to the first-year class of the
School of Law of the University of Oklahoma, and
if the plaintiff herein makes timely and proper appli-
cation to enroll in said class, the defendants, Board
of Regents of the University of Oklahoma, et al, be,
and the same are hereby ordered and directed to
either:

(1) enroll plaintiff, if she is otherwise qualified,
in the first-year class of the School of Law of the
University of Oklahoma, in which school she will
be entitled to remain on the same scholastic basis
as other students thereof until such a separate law
school for negroes is established and ready to func-
tion, or

(2) not enroll any applicant of any group in said
class until said separate school is established and
ready to function.

“IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that if such a separate law school
is so established and ready to function, the defend-
ants, Board of Regents of the University of Okla-
homa, et al, be, and the same are hereby ordered
and directed to not enroll plaintiff in the first-year
class of the School of Law of the University of
Oklahoma.

“The cost of this case is taxed to defendants.

“This court retains jurisdiction of this cause to
hear and determine any question which may arise
concerning the application of and performance of
the duties preseribed by this order.”

The only question before us on this petition for-4 writ
of mandamus is whether or not our mandate~has been
followed. It is clear that jitahss-beenfollowod. iy ‘f
The petition for certigrari in Sipuet”v. Board 0f Re—
gents did not present the issue #eda state might satisfy
the equal protection clause of the Fourteenth Amend-

b i/
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4 FISHER v. HURST.

ment by establishing a separate law school for Negroes:

o In~eral—argumeitt we-tmderstood=counselfor- petitioner
te=gonceede that it~ was not-an-issue-iir~the=ease. The
Oklahoma Supreme Court upheld the refusal to admit
petitioner on the ground that she had failed to demand
establishment of a separate school and admission to it.
On remand, the district court correctly understood our
‘decision to hold that the equal protection clause permits
nosuch defense.

Nothing which may have transpired since the orders
of the Oklahoma courts were issued is in the record before
us, nor could we consider it on this petition for writ of
mandamus if it were. The Oklahoma District Court has
retained jurisdiction to hear and determine any question
arising under its order. Whether or not the order is
followed or disobeyed should be determined by it in the
first instance. f Wil e~

Motion for/leave to file writ of mandamus is denied.
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Per Curiam

ATTPRHTNV D NIRRT OAF MUR TINTMETY QmaAmpa
SUPRENME COURT OF THE UNITED STATES

Chambers he ef Justice:

Ada Lois Sipuel Fisher

Respondent

= ——
on Ebmaiiih

Date :Act

2/12/1i8 : Agreex

2/13/L8 . Dissent

: 2/12/L8 : Agree ;
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10 HURD ». HODGE.

the terms of private agreements is at all times exercised
subject to the restrictions and limitations of the public
policy of the United States as manifested in the Consti-
tution, treaties, federal statutes, and applicable legal prece-
dents.” Where the enforcement of private agreements
would be violative of that policy, it is the obligation of
courts to refrain from such exertions of judicial power.™®
We are here concerned with action of federal courts
of such a nature that if taken by the courts of a State
would violate the prohibitory provisions of the Four-
teenth Amendment. Shelley v. Kraemer, supra. It is
not consistent with the public policy of the United States
to permit federal courts in the Nation’s capital to exercise
general equitable powers to compel action denied the }
state courts where such state action has been held to be }
violative of the guaranty of the equal protection of the
laws.”” We cannot presume that the public policy of the
United States manifests a lesser concern for the protection
of such basic rights against diseriminatory action of fed-
eral courts than against such action taken by the courts
of the States.
Reversed.

17 Muschany v. United States, 324 U. S. 49, 66 (1945). And see
License Tax Cases, 5 Wall. 462, 469 (1867).

18 Kennett v. Chambers, 14 How. 38 (1852); Tool Co. v. Norris,
2 Wall. 45 (1865); Sprott v. United States, 20 Wall. 459 (1874);
Trist v. Child, 21 Wall. 441 (1875) ; Oscanyan v. Arms Co., 103 U. S.
261 (1881); Burt v. Union Central Life Insurance Co., 187 U. S.
362 (1902); Sage v. Hampe, 235 U. S. 99 (1914). And see Beasley
v. Texas & Pacific R. Co., 191 U. S. 492 (1903).

19 Cf. Gandolfo v. Hartman, 49 F. 181, 183 (1892).
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the terms of private agreements is at all times exercised
subject to the restrictions and limitations of the public
policy of the United States as manifested in the Consti-
tution, treaties, federal statutes, and applicable legal prece-
dents.’®* Where the enforcement of private agreements
would be violative of that policy, it is the obligation of
courts to refrain from such exertions of judicial power."
We are here concerned with action of federal courts
of such a nature that if taken by the courts of a State
would violate the prohibitory provisions of the Four-
teenth Amendment. Shelley v. Kraemer, supra. It is
not consistent with the public policy of the United States
to permit federal courts in the Nation’s capital to take
action denied the state courts where such state action
has been held to be violative of the guaranty of the equal
protection of the laws.® We cannot presume that the
public policy of the United States manifests a lesser con-
cern for the protection of such basic rights against dis-
criminatory action of federal courts than against such
action taken by the courts of the States.
Reversed.

16 Muschany v. United States, 324 U. S. 49, 66 (1945). And see
License Tax Cases, 5 Wall. 462, 469 (1867).

17 Kennett v. Chambers, 14 How. 38 (1852); Tool Co. v. Norris,
2 Wall. 45 (1865); Sprott v. United States, 20 Wall. 459 (1874);
Trist v. Child, 21 Wall. 441 (1875) ; Oscanyan v. Arms Co., 103 U. S.
261 (1881); Burt v. Union Central Life Insurance Co., 187 U. S.
362 (1902); Sage v. Hampe, 235 U. S. 99 (1914). And see Beasley
v. Texas & Pacific R. Co.,191 U. S. 492 (1903).

18 Cf. Gandolfo v. Hartman, 49 F. 181, 183 (1892).
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