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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE

IN RE:

JOHNSON COUNTY GAS COMPANY, INC.
A KENTUCKY CORPORATION NO. 83-00002

DEBTOR
MEMORANDUM OPINION

This case s before the 'court on antinveiluntary petitien
ffor relief under chapter 7 of the Bankruptecy Code filed against
the debtor by three of 1ts creditors. The major petitioning
crediftior ColiumbitatGastof T Kentillcley s inc o ailllicioe'silipiis R owe d
an unsecured debt in the amount of $222,587.62, which amount
Ais N e rRe agiingdbecauseliigitlisiconCinuiingitroRsuppiliyascaisEcofthe
debuor. «1The fother two petitioning ereditors, HealthHConsuiltants:;
[nc. and Reams Control, Inc., are owed $826.95 and $2,855.20
respectlvely. The petition alleges the debtor is not generally
paying its debts as such debts become due.

'ne debtor operates a natural gas distribution business

Van Lear in Johnson County, Kentucky that supplies natural
through underground lines to approximately 800 customers.

The company was acquired by its present stockholders, Danny
Preston and his wife, Betty R. Preston, in 1980. The company
subject to regulation by the Public Service Commission of

Kentucky .
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UNITED STATES COURT OF APPEALS LESLIE G. WHITMER

CLERK, U. S. DISTRICT COURT
% Q /7 X?’QO?FOR THE SIXTH CIRCUIT
IN RE: JOHNSON COUNTY GAS CO., F H E_ E D
INC., DEBTOR
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Plaintiffs-Appellees
VS.
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Defendant-Appellant

It appearing that an order has heretofore been entered in this
cause directing the appellant to show cause on or before December 29, 1983
why this appeal should not be dismissed fc}n‘ want of prosecution;

BT et

It further appearing that the appellant has failed to show
cause or respond in any manner to such order;

IT IS ORDERED that this appeal be and it hereby is dismissed
for want of prosecution.

ENTERED PURSUANT TO RULE 4(f),
SIXTH CIRCUIT RULES

/'}g&a_p Neltwisun,,

'S Clerk
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The petitioning creditors also seek the appointment
of an interim trustee to take possession of the property of the
estatel and teroperate the businessHoifiche idebzor S lhe)y
allege irregularities in the operation of the business as
documented 1n 1lnvestigative reports of the Public Service
Commission of Kentucky and the Kentucky Attorney General's
O fElicen

The debtor has asserted a number of defenses to the petition
including the allegation that this court is without constitutional
power and authority to liquidate the debtor under the United

States Supreme Court's holding in Northern Pipeline Construction

U & 5 AR S.Cr. 2856,

73 L.Ed.2d 598 (1982). The debtor has also filed a counterclaim
agalnst Columbia Gas Company, Inc. for damages in the amount of
$500,000 and punitive damages in the amount of $5,000,000, alleging
chat thes petiltionwiis mitled s n had iadich by ColfumbidaisinEanSattempit
to gain control of the debtor at the expense off the debtor!s
customers or other creditors or to impose a surcharge on customers
of the debtor without the approval of the Kentucky Public Service
Commission.

Following the taking of depositions on discovery of
Danny Preston, the president and managing officer of the debtor,
and the debtor's accountant, the petitioning creditors have moved
for summary judgment on the allegation that the debtor 1s generally
not paying 1ts debts as such debts become due. The petitioning
creditors assert that Preston's testimony reveals that the

debtor owes its certified public accountants, its attorneys,
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the Small Business Administration, the Department of Local
Government (a debt in excess of 1.3 million dollars), Kentucky
West Virginia Gas Company and Columbia Gas Company, and 1s
in arrears in payments to all of its creditors except the
Small Business Administration.

For the reasons hereinafter stated, the court is of
the opinion the involuntary petition under chapter 7 of the

Bankruptcy Code for an order of relief against the debtor, and

the debtor's counterclaim against Columbia Gas of Kentuck 1@ 5 o
) >

should be dismissed for lack of jurisdiction.

CONCLUSIONS OF LAW:
IPEnew 1
Section 201 of the Bankruptcy Reform Act of 1978 adds

to title 28, United States Code, a new Chapter 6, entitled

5
"Bankruptcy Courts." Section 151 of title 28, appearing in
new Chapter 6, provides as follows with respect to the creation
and composition of bankruptcy courts.

§151. Creation and composltion of bankruptcy courts

(a) There shall be in each judicial district, as
2nadiiunetiotncddilsvEiicrEc ot fiorasuchidatsiprstcicn
a bankruptcy court which shall be a court of record
known as the United States Bankruptcy Court for the
el mhani(elm

(b) Each bankruptcy court shall consist of the
'y judge or judges for the district in regular
Service Justices or judges designated and
1ssigned shall be competent to sit as judges of the
bankruptcy court. (emphasis added).

Pursuant to the first sentence of subsection (b) of

section 151 above quoted, a bankruptcy court is composed only




of the bankruptcy judge or judges in active service in the
diliSTRICHY The second sentence of subsection (b) tracks wilth

amendments to sections 291, 292 and 294 of title 28, United

States Code, made by sections 202, 203 and 206 of the Bankruptcy

Reform Act of 1978. The latter amendments, which do not take
Sy whalwatdl Mignental Al o SLeRIIL . il ol Awpilelle T Judges to
sit by designation and assignment as judges of the bankruptcy
COURT.

It is obvious from the foregoing amendments to title 28
of the United States Code that the term "bankruptcy court" or
"court" as used in Titles I and II of the Bankruptcy Reform Act
of 1978 does not include a judge of the district court, except
after 1984, when such judge has been designated and assigned
to sit as a judge of the bankruptcy court.

The question arises as to whether the "courts of bankruptcy,"
which have been continued in existence during the transition period
for the purposes of the Bankruptcy Reform Act of 1978 and the
amendments made thereby, likewise consist only of the bankruptcy
Judge or judges in active service in the district.

The court has concluded that the transition courts of
bankruptcy consist of both the Article III Jjudges of the courts
of bankruptcy and the non-Article III bankruptcy judges in active
service in the dilstrict, but it is only the bankruptcy Jjudges who
are authorized to exercise the judicial powers of the courts of

bankruptcy. The Article III judges of the courts of bankruptecy
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have been retained as titular judges only for the purpose of
vesting in them the power to appoint, remove or temporarily
assign bankruptcy judges during the transition period, powers
which pass to the President, the Judicial Council, or to the
chief judge of the circuit at the end of the transition periods
Article III judges of the courts of bankruptcy are not authorized
to exercise any of the judicial powers of the transition courts
of bankruptcy, as wlll be hereinafter demoﬁstrated.

Section U404 (a) of the Bankruptcy Reform Act of 1978
continues 1n existence durlng the transition period (commencing
on October 1, 1979, and ending on March 31, 1984) the courts
of  bankruptecy existing on September 30, 1979 Sias defined under
section 1(10) of the Bankruptcy Act and created under section
zasoEthemBankripioeViAciRES lichcol RS arclconznucoiasSiicne
courts of bankruptcy for the purposes of the Bankruptcy Reform
Act of 1978 and the amendments made by that Act. Each of the
courts of bankruptcy so continued is constituted as a separate
deparvment ofifthe idiis bt COURT::

According to legislative history, the purpose of section:
4oy of the Bankruptcy Reform Act of 1978 is to continue the
present bankruptcy court system during the transition period,
with changes that are necessary to make the transition system
enough like the proposed new court system so that the measure-
ment process of caseload and judicial time requirements will

1174
be accurate.=
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One change that was necessary to make the transition
bankruptcy court like the proposed new court was repeal or
recision of statutory provisions that authorized the Article
III judge of the court of bankruptcy to function generally as
a judge of the court of bankruptcy. Therefore, Congress dild
not continue in existence during the transition period the
provisions of sections 1(9) and 1(20) of the Bankruptcy Act
defining the courts of bankruptcy to include the judge of the
court of bankruptcy. These provisions, which were as follows,
were repealed October 1, 1979.

EOpiE Rl ConrplE s Al mean Sche itdoclorittheireiierc clioi

the court of bankruptcy in which the proceedings are

pending;

(20) "Judge" shall mean a judge of a court of
Dankrupiteyanov incilluditnaiheireiterec:

The courts ol bankriptecyl asiconcinuediintexssivence by
Congress during the transitiontperiediare nol longer defiined ito
include generally the judge of the court of bankruptcy. Conse-
quently, the terms "bankruptcy court" or "court" as used in the
Bankruptcy Code do not include the Article IIT judge of the court
of bankruptcy durling or after the transition period.

Section U40U4(b) of the Bankruptcy Reform Act of 1978 con-
tinues referees in bankruptcy in office during the transition
period, confers upon them the title United States bankruptcy
judge, and provides that they shall serve in the courts of

bankruptecy 1in the manner prescribed by Title IV of the Bankruptecy




Aect of 1978, in other words, as the judges of the transition
bankruptcy courts.
Significantly, section 1(10) of the Bankruptcy Act, 11
-C. S LTI whiich defines lcourts of bankruptcy, does not
say that courts of bankruptcy are included within the United
States district courts. Rather, it says just the opposite.
We quote:

(10) "courts of bankruptcy" shall include the
United States district courts

As a matter of statutory construction the word "include" is

4

; Nt 2
an encompassing rather than a limiting term.— Consequently,

the courts of bankruptcy exist outside rather than within the
district courts. This explains why specific enabling legis-
latlon was necessary to extend the reach of authority of district
Judges in order for them to function as Judges of the courts

of bankruptcy.

Section 132 of title 28 of the United States Code, pro-
viding for the creation and composition of the district courts,
does not define such courts to include the courts of bankruptcy
or the judge or judges of the court of bankruptcy for the district.
Subsection (c¢) of section 132, which authorizes a district Judge
to exercise the judicial power of a district court, does not

authorize such judge to exercise the judicial power of a court
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oft bankruptey or bankruptey court. IF such power exists,

it does not flow from any provision of title 28 of the United
States Code. The authority of a judge of the court of bankruptecy
to exercise the judicial power of a court of bankruptecy has
heretofore been contfained in enabling legislation incorporated-
in' the Bankruptcy Act. As hereinabove indicated, this enabling
legislationthas been repealed:.

Each court of bankruptecy in each judicial ‘distriect, exisGing
as it does outside the district court, has been continued in
existence during the transition period as a separate department
of the district court. According to Webster's dictionary the

word separate means '"set or kept apart,"

5 "detached," "existing
H;/

by itself," "autonomous. Consequently, the courts of bankruptcy
have been continued in existence not as departments within, but
rather as separate autonomous departments outside the district
courvs.,ilihe fcourtst off bankruptey are in faect econstituted as
courts of record separate from the district cdurts during the
transition period, in the same manner as the bankruptcy courts
are established as separate courts of record after the transition
Ut

period.-

Thed i rstisentencesio fe sect tont 15 1(b) N eR Ciiville 218 in:ite o
a ;

States Code, defining the bankruptcy court to include only the

bankruptcy judge or judges in active service in the district,




is made applicable during the transition period by section
Loh(e) of the Bankruptcy Reform Act of 1978. Section 40L(e)
confers upon transition bankruptcy judges '"the same rights

and powers as a United States bankruptcy court established
under section 201 of the Bankruptcy Reform Act of 1978 with
respect to the appointment of a clerk of the bankruptcy court
and necessary other employees as authorized by section 233 of
Sibielar Mo Dibbsalale qulelE pirkhasialgal Gl joEiiiekly wlaE @llEids O B COUIET
of bankruptcy has the same powers, functions and duties as

a clerk of the United States bankruptecy court established

under section 201 of the Bankruptcy Reform Act of 1978.2/ iG

1s elegr from the foregoing previsionsithat the icourt ol

bankruptey 1S authorilzed tol funetiontas a Court of record

separave ffromithedisvriicth courtdurinogschesransHiiciion pe ralecsk
The conclusion that only bankruptcy judges may exercise

the judicial powers of the courts of bankruptecy during the

transition period is reinforced by the language of section 405(a)

of the Bankruptcy Reform Act of 1978 mandating that all cases

commenced during the transition period shall be referred to

the United States bankruptcy judges rather than to judges of

the courts of bankruptcy and providing that all proceedings in

4

such cases, except a proceeding to enjoin a court or to punish
a criminal contempt, shall be before the United States bankruptcy

judges.
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Under sections 301-303 of the Bankruptcy Code, 11 U.S.C.
§§ 301-303, a bankruptcy case is commenced by filing the
petition with the clerk of the court of bankruptcy/bankruptcy
colrb s ravhervhanivhecillerkitofbheNdilsivriicblcolrtasiunderSRorme
law. Under section 1473 of title 28, United States Code, a :
proceeding ariisingsint or related bo alcase under (Gilsile Husls
commenced by filing a complaint with the court of bankruptcy/

s

pankruptey court.  The clerk of the court: of bankruptey is precluded
by section U405(a) from referring a case to the judge of the court
offbankruptey. ihewjudgetof s theWcourbofihankruptey st preeiluded
from sitting as a trial judge.

In the aftermath of the decision of the Supreme Court in

WiepslaEhiny [Phtjore il Ceiadigmbicwalenl Cog wo NMemwioen Piljge bhilae o 4

SUpra R chesearchiforEsonesvestiiiseloffanGhoriivyssn i \eGstc iic Sl
judges of the courts of bankruptcy over bankruptcy cases and
proceedings has caused attention to be focused on section 405(a)(2)
of the Bankruptcy Reform Act of 1978, which provides as

follows:

(2) Except as provilided in subsection (c¢) of this
section [which permits appeals to be routed to a
panel of three bankruptcy judges or directly to the
court ofifappeals fior the ecircuit, as welili as to Gthe
district court], any proceeding in a court of bank-
ruptcy in a case under title 11 of the United States
Code that is not before the United States bankruptcy
Judge shall be before the judge of the court of

; Sl Mhtaded & Dot Ol o Pl

bankruptcy for the district in which such case is
pending.




Obviously, this provislon was not drafted with the prescient
notion that the jurisdictional underpinings for the powers
exercisable by United States bankruptcy judges under paragraph
(1) of section 405(a) might be declared unconstitutional.
Rather, 1t was so drafted to accommodate the fact :that in
paragraph (1) of such section Congress withholds from non-
Article IIT transition bankruptcy judges the power to enjoin
another court.or Cto punish a crimingl contempt. Consequently,
the straightforward meaning of section 405(a)(2) is that a
proceeding to enjoin another court or to punish a criminail
convempusshall belbefiore’ the wjudeesof s the  conrt Fofiibankeupit eyl

The original version of paragraph (2) as it appeared in
HSREE G wa s a s o liliow sk

(2) Any proceeding in a court of bankruptcy

Intas case underaricil e i Svhact isineot e Rore “the

bankruptcy Jjudge shall be before the United States

dilisvriliccicounRTERoRErhesd IS vrilc i nitwhiiich@sch

case 1is pcnding.l/

Under this language 1t might have made sense to keep 28

334 in effect during the transition period, in order

the district court might entertaln jurisdiction of the two
types of proceedings that could not be heard by non-Article
[IT transition bankruptcy judges, i.e., proceedings to enjoin
another court or to punish a criminal contempt. It appears

have been the intention of the draftsmen to keep

1334 in effect during the transition period for




this very limited purpose in order that the district court
might sist the court of bankruptcy by entertaining these
two types of proceedings, in the event such proceedings were
neeessaryarorenfiorcerheordersEofiithciicourRiHoiMhankrRUpIG Cyes

The change in the language of section 405(a)(2) to 1ts
present form to specify that proceedings to enjoin another
court or to punish a criminal contempt "shall be before the
judge of the court of bankruptcy'" rather than the district
court 1s unfortunate because 28 U.S.C. § 1481, as ultimately
modified to accommodate the fact that the bankruptecy court is
created as a non-Article III court, withholds from the bank-
ruptey court the power to enjoin another court or te punish a
criminal contempt. Section 405(b) of the Bankruptcy Reform
Act of 1978 makes 28 U.S.C. § 1481 applicable during transition.
Consequently, during the transition period, courts of bankruptcy
do not have power to enjoin another court or to punish a criminal
contempt. An Article III "judge of the court of bankruptcy"

cannot exercise powers withheld from the court of bankruptcy by

Congrvns.f/ herefore Sitiwouldibe "an lexerciisie Hn fupdiliiiyato

4

commence a proceeding to enjoin aneother court or to punish a
criminal contempt in the court of bankruptcy. It necessarily
follows that such proceedings should be commenced in some

court other than the court of bankruptcy/bankruptcy court. The

jurisdictional authority of the district court to entertain such

proceedings eifher during or after the transition period is by
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no means clear.— In any event, the language of paragraph: (2)
of subsection (a) of section U405 of the Bankruptcy Reform Act of
1978 to the effect that "any proceeding in a court of bank-
RUPGEY: ina fcase under title 1o fivhe Unitted States i Code

that is not before a United States bankruptcy judge shall
besbeiioresvhesjildge s ofitthelcolrt T offthanlkcruptey  Roriithe " diistrict .
was intended to permit the Article IIT judge of the court of
bankruptcy to preside only for the purpose of hearing either

of the two types of proceedings which a non-Article III United
States bankruptcy judge is precluded from hearing by paragraph
(1) 'of such subsection. A construction that the above-quoted
language permits an Article III judge of the court of bankruptcy
to preside generally as the judge of the court of bankruptcy
cannot be reconciled with paragraph (1), which specifies that
with two exceptions all proceedings in a case shall be before
the United States bankruptcy judges. Nor can such a broad
construction of the foregoing language be reconciled with the
purposeful omission of definitional provisions in former law
whieh permitted the Article III judge of the court of bankruptcy
to function generally as the judge of such court.

The congressional intent embodied in section 405(a) is
indicated by the Report accompanying the final version of the
Senate bill. The concept of passing jurisdiction over bankruptecy

and matters through the Article III district courts

[IT adjunct bankruptcy courts originated in the
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Senate bill. This was to be accomplished by amendment

of 28 U.S.C. § 1334 to include a proposed subsection (d)
as follows:

(d)(1) Except as provided in paragraph (2) of
thlis subsection, a bankruptcy judge may exercise
all powers and jurisdiction conferred on the
difstrdict icounrt Hin' case st nnder (Ghaicilie SliSand in
clvlil proceedings arising under title 11 or
arising under or related to cases under
waly e ke
(2) A bankruptcy judge may not -
(A) enjoin a State or Federal court; or
(B) punish any person for any acts con-
stituting a contempt of suchiiconrt by 5?prison—
ment or by a fine of more than $1,000.Z

This section was to be read in conjunction with section 201 of
the Senate bill, which like the House bill inserted in title 28
B ; , 7 S 1 e . o ille

a new Chapter 6 providing for the creation and composition

of the bankruptcy courts. Proposed 28 U.S.C. § 164 appearing

in such Chapter 6 allowed bankruptcy judges to conduct all pro-

4

ceedings and trials except in municipal debt adjustment and
railroad reorganization cases. According to the Senate Report:

Subsection (d), when read in conjunction with
section 164 of chapter 6 of title 28, as enacted by
sectlon 201 of this bill, restricts the power of the
bankruptcy judge in only two areas which have tradi-
tlonally' been reserved to distriect fjudges, (L) the
enjoining of another court, and (2) the imposition
of punishment for contempt of court. District judges
are to conduct cases under chapter 9 and raillroad
reorganization cases under chapter 11. Otherwise,
bankruptcy judges shall have full and complete
responsibility for cases under title 11 and all 1iti=
rati arisingrout of'such cases. = The use of Ghe

"may" in this se

ction is not intended to imply
che district cour
)k )

t has any discretion whatsoever
hholding bankruptcy cases or civil proceedings

under title 11 or arising under or related
ase under title 11 from the bankruptcy court.




The powers of the bankruptcy judge enumerated

in section 164 include the power to conduct all
proceedings under title 11 except in municipal
adjustment and railroad reorganization cases,

and in actions under section 1334(b) of this title.
It is the intent of these provisions that the
bankruptcy court will receive and the bankruptcy
judge wlll handle cases and proceedings under title
1 andl shatalilifactiions fitlled uncderiseletion 1334(b)
except those arising in connection with municipal
adjustment and railroad reorganization cases will
be automatically referred to the bankruptcy judge.
It is contemplated that rules of Bankruptcy
Procedure will be adopted to carry out this intent
in order that the bankruptcy judge shall exercise
the full range of jurisdiction in bankruptcy

cases and proceedings. Except for municipal ad-
justment and railroad reorganization cases, the
distriect judge will be expected to act in title 1Lk
cases only in limited instances (1) where i1t is
necessary to enjoin a State or Federal court or

(2) to punish a person for contempt by imprisonment
or by a fine of more than $1,000. Otherwise, the
district judge will functlon only as an appellate
judge in bankruptcy matters, as provided in sub-
section (e) of this section.

Subsection (e)(l) confers upon the district
court for each judicial district jurisdiction of
appeals from (A) final decisions and interlocutory
orders of the bankruptcy court in bankruptcy cases,
and (B) final judgments, orders, and decrees of the
bankruptcy court for such district in proceedings
arising under title 11 or arising under or related
to cases under title 11. Subsection (e)(2) provides
that the decisions of the bankruptcy court shall be
final unless a notice of appeal to a district judge
i s ibdmeily fililieds It is'contemplated  thati the manner
and time for filing a notice of appeal will be set
forth dn Ruliesiiof Bankruptey: Procedurer ==

The command in section 405(a) of the Bankruptcy Reform Act

of 1978 that bankruptcy cases and proceedings shall be handled

by bankruptcy judges is even more forceful and positive than

4

the foregoing language of the Senate bill and should be interpreted

accordingly.
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As previously indicated, because of last minute changes
§ 1481, the language in present section 405(a)
purporting to permit an Article LTILL judge of the court of
bankruptcy to hear proceedings filed in the court of bankruptcy
to restrain a court or to punish a criminal contempt has been-
rendered meaningless because the court of bankruptcy has been
deprived of power to entertain such proceedings.

It follows from the foregoing analysis that the terms
"court of bankruptcy" and "judge of the court of bankruptey" as
used in Title IV of the Bankruptcy Reform Act of 1978 should
not be construed to authorize Article III judges of the court
of bankruptcy to exercise any of the judicial powers of the court
of bankruptcy.

It is also quite apparent that the courts of bankruptcy
and the district courts are not identical. It was the intention
of Congress that each court of bankruptcy should function as a
separate court of record with its own clerk and supporting per-
sonnel, presided over only by a United States bankruptcy Judge ,
during the transition period, in the same manner that the
bankruptcy court was to function as a separate court of record
at the end of the transition period. Otherwise, for example,
conceptually, how was it to be possible to remove a civil
action from the district court to the court of bankruptcy as

provided for by 28 U.S.C. § 1478, made applicable during the
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transition period by section 241(a) of the Bankruptcy Reform
\¢ct of 1978, or how could there be an appeal from the court

of bankruptcy to the district court as provided by section

238 of the Bankruptcy Reform Act of 1978, as made applicable
during the transition period by section 405(c)(2) of such Act:
Moreover, the elevated status of the district courts as the
intermediate courts of appeals from judgments, orders, and
decrees of the courts of bankruptcy is inconsistent with the
notion that the judges of the district courts may also function

generally as trial judges of the courts of bankruptcy.

Because the courts of bankruptcy during the transition

period, like the bankruptcy courts that are to come into existence

at. the end offifhe Transitieon peried dconsist eonilyteofitthe  Unitted
States bankruptcy judge or judges in active service in the
district, insofar as the exercise of the judicial powers of such
courts are concerned, section 105 of the Bankruptcy Code, which

4

authorizes the court of bankruptcy/bankruptcy court to issue any

order, process, or judgment that is necessary and appropriate
OUTH CheNproviisiion s ot iy e MBI d o e SN oG imisGne Svitew
Ut iauchorlze tArsiicl e doesfofEa i couro i of

bankruptcy to adopt the so-called Model Rule adopted in this

district on December 24, 1982 in conformity with an order of the
Gouncisl*ofitvhe tClrculi o

1

ordering the "district courts'" to adopt such rule,

has by judicial fiat attempted to obliterate




the distinction that has existed since 1898 between the court
ot bankrupreysand vhey dilstrd el colreiin teachijudiiciiail tdhiisisric i)
a distinction which Congress recognized and seized upon as the

a

medium for testing the new bankruptcy court system in order to

determine the number of judges that would be needed for operation

of the new court system commencing April 1, 1984.

Part IT
Jurlisdictiion under 28R UiSTEE S U TaE )it on d @ h)

Motor Corporation v. Citibank, 10 2!

April 1, 1983, a panel of three judges of the Court of Appeals

for the Sixth Circuit concluded (1) that the decision of the

Supreme Court in Northern Pipeline Construction Co. v. Marathon

LnesiCo s invalidates as unconstitutional only the

Il oke

Jurisdictional grant to bankruptcy courts in 28 U.S.C. § 1471 (ec)

so that § 1471(a) and (b) which invest the district courts with
Jurisdiction of all cases under title 11 and all civil proceedings
arising in or related to such cases remain operative, or (2) in
g SRS G LS T (a0 and (b)) are talise in ol
district courts nevertheless have jurisdiction under
old 28 U.S.C. § 1334, which remains extant during the transition

period 2 lntanyevent giis revivedias a resultiof theinvaild=

dation




With respect to the first conclusion above another
panel of three judges of the court of appeals for this circuit

in Rhodes v. Stewart, . el , decided April 11, 1983

(ten days after the decision in the White Motor Corporation

case), were of the view that a plurality of six justices in

the Northern Pipeline case agreed that the jurisdictional

grant of § 1471 was unconstitutional in toto and could not
be redeemed through division or severance of the offending
exercises of jurisdiction.

The latter decision is obviously correct. The Supreme
Court declared section 241(a) of the Bankruptcy Reform Act of
1978 unconstitutional. Section 241(a) enacts a new Chapter 90 of
title 28 of the United States Code containing sections 1471
through 182 i isses tioniithat onily: SSIU7IiCcH Mot il 28
was declared unconstitutional in Northern produces anomalous

consequences. [t means that the venue provisions of Chapter 90,

§§ 72-1473 specifying that bankruptcy cases and proceedings

in prrellgvedutiolisuehiicas e s s haiiliibetiEiilicdiainitic hel hank=
ruptcy court, remain operative even though the bankruptcy court
has: no jurisdiction over such matters. L[t means that civili ‘actions
related to a bankruptcy case can still be removed from state

4

courts or district courts to the bankrupteyicourts pursuant o

§ 1478 even though the bankruptcy courts no longer have jurisdiction

over such civil proceedings. It means that a panel of non-Article




IIT bankruptcy Jjudges can exercise the judicial power of
the United States at the appellate level under § 1482 even
though they can no longer exercise the judicilal power of the
United States at the trial courtilevel.' Surely the plurallty -
of six justices meant to hold and did hold that all of Chapter
90 is unconstitutional because the conclusion that non-Article
IIT judges may not exercise the judiecial power of the United
States renders the whole chapter dysfunctional.

It may be argued that the observations of the panel of
three judges in Rhodes concerning the holding of the Supreme

Courty int Norghern ds dilctats Ifiisolithel asserbionstofiichelpaneiiomn

three judges in the White Motor Corporation case concerning

Northern is likewise dicta.

case the order of the ibankruptey court wasientered
in 1981 and therefore was not directly affected by the decision
in Northern.

The issue 1n the White Motor Corporatlion case was whether

the court of bankruptcy/bankruptcy court could appoint a

21al master to hear and make a recommendation to the court

concerning the disposition of certain product llability cases.

In view of the holding of the Supreme Court in Northern that

a non-Article III bankruptcy tribunal cannot be invested, long
term, with all the powers of a court of equity, law, and
admiralty, a simple negative answer to this question is all
that was required, whether the non-Article III tribunal derived

jJurisdictional powers from a statute by reason of the delay
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of the mandate in the Northern case or from the district

court by reason of the Model Rule. The court apparently over-—
looked Rule 9031 of the Proposed Rules of Bankruptcy Procedure
approved by the Judicial Conference on September 22-23, 1982.
This rule, which as a matter of policy will preclude appoint-
ment of a special master by a bankruptcy court, was recommended
by the Advisory Committee on Bankruptcy Rules apparently in
direct response to the question presented by the appeal to

the dilstrict court and to the court ofiappeals in the White
Motor Corporation case. Because the operative facts in the

White i

tor Corporation case occurred long before adoption of
the Model Rule and in view of the guidance offered by the
the Supreme Court in the
iicial Conference in approving Rule 9031 of the Proposed
Bankruptcy Procedure, there was no necessity for the
to grapple with the issue of the validity of the Model

4

order to answer the question presented by the appeal

White Motor Corporation case. In this sense, most of

inion in that case appropriately may be characterized

any event, the holding in the White Motor Corporation

chsetthat 20 ULSH e St didi(ay) and i (b)iiinvess mhe diis criich coOurGS

with jurisdictlon of bankruptcy cases and proceedings has been

overruled by the later pronouncement in the Rhodes case.




The remaining alleged source of derivative jurisdiction

[1c

pursuant to which bankruptcy cases and proceedings may be

delegated to the transition courts of bankruptcy is 28 U.S.C.

iection under 28 U.S.C. § 1334.
There are a multiplicity of reasons for rejecting the

argument that Congress continued OIS S OIS IR e clcis

vilabu

LI'c

during the transition period as a failsafe measure to provide

a jurisdictional basis for the courts of bankruptcy to continue
to administer bankruptcy cases and proceedings in the event the
non-Article III adjunct bankruptcy court system were declared
unconstitutional.

None of the courts which have held that the district
courts have jurisdiction over bankruptcy matters and proceedings
under 28 U.S.C. § 1334, which jurisdiction may in turn be dele-—
gated to the transition courts of bankruptcy pursuant to the
so-called Model Rule, have paused to examine the scope eifffiche
arcane jurisdictional grant in § 1334. No person knowledgeable

ory and development of our bankruptcy laws would suggest
ional bankruptcy system can operate under the juris-
1334 with its troublesome exclusivity pro-
rirtually unintelligible "matters and proceedings"

1

natters and proceedings'" terminology

sufficiently comprehensive in scope to
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include all civil actions arising in or related to a
bankruptcy case, and 1f such jurisdiction is triggered by the
ise under title 11 in the court of bankruptcy,
seem to follow that thereafter, because of the ex-

clusivity provision in § 1334, all proceedings in relation to

must be pursued in the court of bankruptcy. Yet in

Motor Corporation case the appellate court suggested

that the district court may want to consider whether to permift
the products liability cases against the debtor "to go forward
in the courts where they were pending initially." By what
authority might the district court do that if its jurisdiction
over such litigation under § 1334 is exclusive?
Clearly, 28 U.S.C. § 1471(b) was intended to override the
anachronistic exclusivity provision in 28 U.S.C. § 1334.
What venue provisions govern bankruptcy cases and pro-
ceedings therein grounded on the jurisdictional grant in § 13342
hereinabove pointed out the venue provisiors in 28RS
and 1473 have been invalidated. The venue provisions of
§ 1391 do not offer guidance as to where a bankruptcy
be filed and certainly do not authorize a civil pro-
to be commenced in a court where a bankruptcy case is
unless all the defendants reside in the district.
is no provision in § 1334 giving the court juris-
property of the debtor "wherever located." With
§ 1471(e) stricken, the jurisdictional grant in

completely deficient in cases involving property located




The purpose here is not to provide answers to these
difficult guestions but simply to call attention to the
superficial manner in which the courts have dealt with this
issue, and to rebut the suggestion that Congress retained
§ 1334 in effect as a fallback jurisdictional measure.

The drafters of the Bankruptcy Code recognized the
deficiencies in § 1334 and simply scrapped the measure as no
longer necessary.

2. Section 1334 of title 28 has never been viewed as
providing jurisdictlion for the courts of bankruptecy, as dis-—
tingulshed from the district courts, to administer bankruptcy

casesiiandiproceedingsitiiinsveddiiis eciEilons2aNofithhc i olidiilct

11 U.S.C. § 1lla, invested the courts of bankruptcy with original,

but not excluslve, jurisdiction to determine controversies in
relation thereto. [f section 1334 providing the district courts
with exclusive jurisdiction over bankruptcy matters and proceedings
operates to confer similar jurisdiction on the separate courts

of bankruptcy, then the now repealed section 2a of the Bankruptcy
Act existed for eighty years as both conflicting and superfluous
legislation. Obviously, section 2a of the Bankruptcy Act was
necessary precisely because 28 U.S.C. § 1334 never operated to
invest the separate courts of bankruptcy with jurisdiction over

bankruptcy matters and proceedings.




g [F old S 1334 hassnopiibeen repealed by implication
or stands revived, are both versions of the statute extant

during the transition period? In her opinion in Citibank V.

White Motor Corporation, 9 BCD 882 (1982), Judge Aldrich

recited that the district court had jurisdiction of the appeal-
from the court of bankruptcy by reason of "future 28 U.S.C.

§ 1334" which is made applicable during the transition period
by section 405(c)(2) of the Bankruptcy Reform Act of 1978.

The Court of Appeals for the Eleventh Circuit has held that the

new version of § 1334 is now in effect. See In Re International

HordZone & Inc. s 689 H 2d 996,000 n. 5 @982) T nkold ST S5
is revived as suggested by the panel of judges in the White
Motor Corporation case, and new § 1334 has been "bumped" from
the statute books by such revival, 1t may follow that the district
court did not have jurisdiction of the appeal in the White Motor
Corporation case, with the result that the appeal was improperly
before the court of appeals as well. In fact 1t would seem to
mean that all the declsions of the district courts sitting as
intermediate appellate courts and of the circuit courts (of

peals including decisions concerning the validity of the Model
Rule, are void, except in those cases where the appeal has gone
directly to the court of appeals by consent of the PAREHESIEaS

for example in Rhodes

e

The presumption that old § 1334 has been repealed is at
as compelling as the presumption that both versions of

e in effect simultaneously.
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The argument that § 1334 is revived by the invalidation
of § 1471 is not particularly persuasive because § 1471
replaced sections 2a, 23 and the '"property wherever located"
phraseology of section 70a of the Bankruptcy Act, rather than
§ 1334.

4, The insistence that Congress carefully kept the
jurisdiction of the district courtis under 28 UsSeCo § 1330 dm
effect during the transition period because Congress was con-
cerned about the constitutionality of the broad jurisdictional
grant under section 1471 to non-Article III bankruptcy courts
is an argument that defeats itself. If Congress had been so
concerned 1t would have kept section 1334 permanently in place
because surely there was no way to predict when a challenge
o sSuchiiuEiisdiictiioniimitisncEocelRe:

It is interesting to note that a leading proponent of this
argument was a member of an Ad Hoc Committee of the Judicial
Conference that on November 28, 1977, through a spokesman, advised
sponsors of the Senate bill as follows:

[F]rom the standpoint of the constitutionality of the

bankruptcy judge assuming increased powers, there was

a unanimity in this committee and there was unanimity

in the Judicial Conference of the United States that

Article III status was not necessary to assume that

expanded jurisdiction. Circuit conferees, consisting

of every district and every circuit judge within a

circuit, have concluded that an Article III judge 1is

not necessary.

See Hearings on S. 2266 and H.R. 8200 Before the Subcommittee

on Improvements in Judicial Machinery of the Committee on the

Judiciary, United States Senate, 95th Cong., 1lst Sess. Ull,

413-414 (Nov. 28, 29 and
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The legislative history cited by the court in the

White Motor Corporation case reveals the concern of members

=

of the Subcommittee on Civil and Constitutional Rights of the
House Judiciary Committee about establishing the bankruptcy
court as a non-Article III court on a permanent basis. The
House Judiciary Committee was so concerned about this matter
that after passage of the Danielson-Rallsback Amendment, which
provided for a non-Article III bankruptcy court, it withdrew
H.R. 8200 from further consideration on the floor and held
additional hearings on the issue.la/

There is no legislative history to document a concern
on the part of members of the House Judiciary Committee about
the exercise of the judicial power of the United States by
non-Article III bankruptcy judges during the relatively short
transition period from the old court system to the new system.
The Supreme Court has recognized that where necessary and
justified by an exigency a non-Article III judge may exercise
the judicial power of the United States for a transitory period.
Netlakatta Indian Comm. v. Egan, 363 U.S. 555 (1960); Glidden

V. Zdanols s 370RULS 5308 (19627

The members of the House Judiciary Committee were concerned
about the exercise of such jurisdiction by non-Article III
judges long-term, a concern ultimately shared by six justices

in Northern.




S A p ol ntedifontisinERart SlioREThiisEopisiionivhesslicded
of laundering the jurisdiction of the bankruptcy court through
the district court to impermeate it with an Article III aroma
in the belief that such jurisdiction might then be exerecised

by non-Article III judges of an adjunct bankruptcy court

originated in the Senate bill. The bill passed by the Senate

on September 7, 1978 utilized a completely redrafted section
1334 both as the vehicle to pass jurisdiction through the
di'sprict courcsi tolthe adjunect ibankrupte v conrts and Ste
confer on the district courts jurisdiction of appeals from
the bankruptcy courts. Under the Senate proposal the judges
of the adjunct bankruptcy courts were to be appointed for twelve-
vearsvermsiiby ithesclireudt couros:.
The bill which had been passed by the House on Eebruary 7.,
1978 provided for creation of an Article III bankruptcy court,
the judges of which were to be appointed by the President to
hold office during good behavior. The jurisdictional provisions
in the House bill were contained in proposed 28 U.S.C. § 1471.
Following discussions between House and Senate sponsors
bills, 1t was agreed that bankruptcy judges would be
appointed by the President to hold office for a term of fourteen
years rather than during good behavior. In view of the fact
that the bankruptcy court was to be established as a non-Article

L count kN onderitorenhanece s bhel suatiist ol the tconrty =it wals




Q. €.

agreed that the court would be created as an adjunct of the
courts of appeals, with the jurisdiction of the court to be
Article III scented by filtration through the courts of
appeals rather than the district courts. Thls was to be
accomplished by amendments to title 28, as follows:

§ 151. Creation and composition of bankruptcy courts

(a) There shall be established 1n each
Jjudiledlal district, 'as an adjunect ol the¥eireuiit
court for the circult in which suchidistrict is
located, a bankruptcy court which shall be a court
of record known as the United States Bankruptcy
Connifior ivheitdiishriicius

N TaE i ki s dillc tillon

(a) Except as provided in subsection (b) of
this section, the courts of appeals shall have
origlnal and exclusive jurisdiction of all cases
under citle 11

(b) Notwithstanding any Act of Congress that
confers exclusive jurisdiction on a court or courts
other than the courts of appeals, the courts of
appeals shall have original but not exclusive juris-
dilc il ontofiialiliEciviiliproceedimgstariiskin cunderionicile
it or lapisingiiin for relatedito icases underetsisilic il

(@) e b anlkspupocy  collnt Ror s bthcidilsibrilct
In whichia case’ is icommenced under Gitile lilshailil
exercise all of the jurisdiction conferred by this
sectlon on the courts of appeals.

(d) Subsection (b) or (c¢) of this section does
not prevent a court of appeals or a bankruptcy court,
in the interest of justice, from abstaining from
hearing a particular proceeding arising under title
Llteor arlsingin orreilaved toldalicase iunderiGiseilic s
Such abstention, or a decision not to abstain,
is not reviewable by appeal or otherwise.

(e) The bankruptcy court in which a case under
title 11 is commenced shall have exclusive juris-
diction of all the property, wherever located,
of the debtor, as of the commencement of such case.
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A compromise bill in this form was passed by the House
by unanimous consent on September 28, 1978 and was scheduled
; L
for passage by the Senate later on the same date.—i/ For reasons

i/

which were generally well publicizedl; but which are not docu-
mented in legislative history, the Senate reneged on the compromise
agreement and delayed action on the legislation. As a result

of further negotiation and compromise the bankruptcy court was
unhinged from the court of appeals and "readjuncted" to the
district court as originally proposed in the Senate bill, and

the provisions of 28 UiS.C. §§ 151 and 14Tl were redraficed
accordingly as they appear in their present form.

It should be noted however that in both the initial and
final versions of the compromise bill, 28 U.S.C. § 1334 (the
Senate bill jurisdictional proposal) was jettisoned in favor
of 280 UNS . G S LliriaE g s the vehicilelf for passage ol juriisdiiciion

; 157
through the dlstrict courts to the bankrupbcy  courts. i
both versions of the compromise legislation 28 U.S.C.

used only to confer on the district court jurisdiction

from judgments, orders and decrees of the bankruptcy
court, indicating that other proposed amendments that would
have been made to section 1334 by the Senate bill were discarded
as unnecessary.

One purpose of this short recitation of legislative history

to illustrate that the House and Senate sponsors of bankruptcy




reform legislation in the Ninety-Fifth Congress did not

entertain any notion of keeping section 1334 in effect as a
backup jurisdictional measure in the event the adjunct non-
Article III bankruptcy court system should be declared un-
constitutional. If the bankruptcy courts had been created

as adjuncts of the courts of appeals as initially agreed upon

by such sponsors, the system nevertheless would have been uncon-
stitutional under the Northern analysis. How then could section
1334 jurisdiction have been transmicoeditol 2 courtE HoRlappeailis
and radiated by that court to its adjunct courts of bankruptcy?
One can envision the necessity to construct a large antenna

atop the Federal building in Cincinnati to pick up section 1334
jurisdictional vibrations from the district courts to be beamed
back to the adjunct bankruptcy courts. All of this is fanciful
stuff, but perhaps no more fanciful than the attempted delegation
of nonexistent section 1334 jurisdiction from the district courts
to the bankruptcy courts by means of the Model Rule.

6. Assuming for purposes of discussion that the dEiSipRItCH
courts do indeed have jurisdiction over bankruptcy cases and
proceedings arising in or related to such cases under either
DRSO S LS o 280 1S e N N BRI onel o chel declisiion’s

so holding have explained how this jurisdiction is invoked

by the filing of a bankruptcy case or an adversary proceeding




arising therein or related thereto with the clerk of an

entirely separate court, the court of bankruptcy.lé/
Apparently, those who believe such jurisdiction exists

in the district courts and that it may be delegated to the

courts of bankruptcy pursuant to the Model Rule continue to

entertain the notion that the courts of bankruptcy are adjuncts

of the district courts even though six justices iIn Northern

invalidated section 241(a) of the Bankruptcy Reform Act of

1978 because the bankruptcy courts are created as "adjuncts"

of the district court in name only and not in fact.

The bankruptcy court flunked all of the tests applied
by Justice Brennan in Part IV of his opinion for the purpose
of determining whether the court was an adjunct as opposed to
an independent tribunal. He emphasized the failure of the
bankruptcy court to qualify as an "adjunct" of the district
court by consistently placing the word "adjunct" in quotation
marks.

Justice Rehnquist was even more emphatic in his concurring
opinion.

All matters of fact and law in whatever domains
of law to which the parties' dispute may lead
are to be resolved by the Bankruptcy Court in
the first instance, with only traditional
appellate review apparently contemplated by
Art s EE couRTSE A Tiin g nabndisEmanne R vhie
Bankruptcy Court is not an "adjunct" of either

the District Court or the Court of Appeals.

(&wnv}nrnls: sxu\b]1<ﬁd).
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If the bankruptcy courts created by Congress are not
adjuncts of the district courts, and under Artiecle IIL of the
Constitution only Congress is authorized to create and assign
functions to inferior courts, by what authority may the Judicial
Branch authorize the district courts to recapture and reformu—-
late the courts of bankruptcy/bankruptcy courts and assign to
such courts a former role from which they have been systematically,
specifically and purposefully liberated by Congress. The
national rule-making authority of the Judicial Branch is subject
fo scrutiny by Congress and national rules cannot take effect
until they have been approved by Congress. 28 U.S.C. § 2075.

By any test the so-called Model Rule 1s a national rule. It was
formulated at the behest of and was disseminated by the Judicial
Conference of the United States. The district courts did not
adopt the rule of their own volition; they were ordered toe do so
byt tlheiditidiicliai i Counecltiisofac he e levenicitrectinitisi The evasion

of the requirements of 28 U.S.CG. § 2075 by classification of

the Model Rule as a local rule, however well intentioned in the
interest of avolding chaos, is nevertheless a/ resort to judicial
anarchy. In other wokrds' the rule creates that which it abttempts
to avoid.

We are certain that after reviewing the history of the

Model Rule recited in the White Motor Corporation case and

the requirements of 28 U.S.C. § 2075, the Court of
Appeals fior this circult will revise ltsi views concerning: this

matter.
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For the same reason that the bankruptcy courts are not
"adjuncts" of the district court merely because the statute
says they are, the Model Rule is not a local rule merely
because it has been so categorized.

In any event, the rule-making authority of the Judicial
Branch does not extend to the restructuring of the Federal
court system or to the splicing of jurisdictional fibers severed
by the Supreme Court. These are matters within the exclusive

province of Congress.

Part III
We assume that in sanctioning the Model Rule the panel

judges in the White Motor Corporation case did not intend

to preclude the lower courts from pointing out specific defects
in the rule. Under the facts of this case, subsections (D)(2)
and (3) of the rule operate to deny the debtor a trial

before an Article III judge on its counterclalim against

Columbia Gas of Kentucky, Inc. for alleged use ofi the bankruptey
laws to take over the debtor's business. For this reason the
rule is unconstitutional under the rationale of the recent
holding of the United States Court of Appeals for the Fourth

Circuit in 1616 Reminc Limited Partnership v. Atchinson & Keller

Cloii sl e, Risie A Sy Aprdal

2

Dated: June 13, 1983

By the court

NG~
Judge

[

o




Copies to:

W. Thomas Bunch
Attorney for the Petitioning Creditors

Thomas E. Morgan
A i M IR Kkl
Attorneys for Columbia Gas of Kentucky, Inc.

St Hei Jiohnson
Attorney for the debtor




FOOTNOTES :

1/ HRE Repl No: 595, 95th Constiilistiisess WSO (NG =
2/ TRl 0L SRE oy a2 ()

b/ Webster's Seventh New Collegiate Dictionary 790 (1963).
e/ Northern Pipeline Construction Co. v. Marathon Pipe Line Co.,

s il 702 Sice 285028636l BTG H2ab OOk
605-06 (1982).

Bankruptcy Reform Act of 1978, Sec. UO4(e), 92 Stat. 268L.
H!R. 6, 95thi Congi; st Sessi 126/—268¢

The words "may not" as used in title 11 are prohibitive,
11 U.S.c. § lo2(¢kh), and probabily¥should belsoficonstrued
as used in title 28 as well.

No exception was made in 28 U.S.C. § 1471 for these types
of proceedings, and as previously .indicated it 1s the

view of this court that 28 U.S.C. § 1334 has been repealed.
Certainly, § 1334 is repealed as of April 1, 1984. See
also 28 U.S.C. § 2283 which permits a court of the United
States to stay a State court only where necessary in aid
it Al oiav lbheliEiekil il il

S 2266, 95th Congh, 2d Sess S 216, (Julye 1L iGHIS .
lep s No. 1989 .95t hi Cong.; 2d Sess.i,  I5U- 155803 9 8)i

The "matters and proceedings" phraseology appears in the
Bankruptcy Act of 1867 where it is embellished by specific
jurisdictional grants. See Hearings on H.R. 31 and H.R.
32 before the Subcommittee on Constitutional Rights of

the Committee on the Judiciary, House of Representatives,

9lth Cong., lst and 2d Sess., Supp. Appendix Part 1 at
29 (1976).

Hearings on H.R. 8200 before the Subcommittee on Civil and
Constitutional Rights of the Committee on the Judiciary,
House of Representafil s 95 ThiliCongi i IISUiS efs Siie ) e il 28
ESh,  Ehatelialit s - & Noi HBaE 95 h Conoitiili2di SesiSels
Jan. 98N

124 Cong. S e S 0820 S0 88 (daiiiyed ¢

~Q
Septh 206,
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Ross, Chief Justice Seeks Delay on Bankruptcy Legislation,
e feEolibaymernt deorl s (Oeit s 3, IS 8 © L, colty 53
Mintz, Chief Justice Hit Ceiling, Sen. DeConcini Charges,
e iWashitRooniito st f0et i Ol R R O i oo

124 Cong. Rec., S 17403-17434 (daily ed. Oct. 6, 1978).

For example, the district courts have federal question
Jurisdiectiontunder 26 UL SHCEESEISEN S in1t no . one twoilc
argue that such jurisdiction is invoked by raising

a federal question in pleadings filed in a State court.
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EASTERN DISTRICT OF KENTUCKY
PIKEVILLE

IN RE:

JOHNSON COUNTY GAS COMPANY, INC.
A KENTUCKY CORPORATION NO. 83-00002

DEBTOR

ORDER OF DISMISSAL

For the reasons stated in the Memorandum Opinion of
the court this day entered, the involuntary petition for an
order for relief under chapter 7 of the Bankruptcy Code
against the debtor, and the debtor's counterclaim against
Columbia Cqs of Kentucky, Inc., are dismissed for lack of
Jurisdiietlons

Dated: June 13, 1983

By the court -
\N

\/} {;’C\_ v«",{;_,( Dl .
Judge g

Copiles to:

W. Thomas Bunch
Attorney for the Petitioning Creditors

Thomas E. Morgan
Jisiln s OIS
Attorneys for Columbia Gas of Kentucky, Inc.

O Hi Johnson
Attorney for the debtor
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INVOLUNTARY
CHAPTER 7

JOHNSON COUNTY GAS COMPANY, INC.

BANKRUPTCY
DE BTOR NO. 83-00002

COLUMBIA GAS OF KENTUCKY;
HEATH CONSULTANTS; INC.;
AND REAMS CONTROLS, INC. APPELLANTS

DISTRICT COURT
NO. 83-209

JOHNSON COUNTY GAS COMPANY, INC. APPELLEE

Fastern District of Kentucky

ElLLED
JUL 11 1983

BRIEF FOR APPELLANTS

AT LEXINGTON
LESLIE G. WHITMER
CLERK, U, S, DISTRICT COURT

On Appeal from United States Bankruptcy Court,
Eastern District of Kentucky, Pikeville Division,
Honorable Joe Lee, Bankruptcy Judge

This is to certify that a copy of the foregoing Brief for
Appellants has been served, by mail, first class, to S. H.
Johnson, Box 470, Paintsville, KY 41240, Attorney for Johnson
County Gas Co.; Honorable Joe Lee, United States Bankruptcy Judge,

Merrill Lynch Plaza, Lexington, KY 40507, this the , §# day of
July, 1983. “ /

W. Théma& Bunch ¥




TABLE OF CONTENTS

ISSUES PRESENTED TO THIS COURT ON APPEAL
TABLE OF AUTHORITIES CITED
BRIEF FOR APPELLANTS
Statement of Facts
Northern Pipeline Construction Co.

v. Marathon Pipe Line, 102 S.Ct.
2858, 73 L.Ed 2d 598 (1982)

Issues Presented to this Court on Appeal
Argument
Northern Pipeline Construction Co.

Vi MarathoniPiipeliliine 02 SECERi2 858
738 LIS B e85 018 B(§110/3128)

1616 Reminc Ltd. Partnership v.
Atchison & Keller Co., ER2d
No. 82-1284 (4th Cir. 4-14-83)

Hansen v. First Nat. Bank of Tekamah,
Nebraskar w0 2R 2d 2o s thu Citry
3-23-83)

In Re International Harvester Co.,
103 S.Ct. 1804 (4-18-83)

Moodyaiviss Martiling 27 8BS RIGHIGINER(EDLCH
Wisc. 3-7-83)

In Re Braniff Air Lines, 27 B.R. 231
(D.C. Tex. 1-20-83)

N RetiColorl CraEEiPres st Edi = 27 RN R
962 (D.C. Utah 2-22-83)

Matter of Northland Point Partners,
26" B: RO EDECUEMYchi2=8 =835

IR QINCOEPRT #28 BURSH6 4788 (D) Glet Nitivas
ge22-83

Otero Mills, Inc. v. Security Bank
andiiTrust, 2 8FBTRCZ 8 6 EI(IDRCEEINIME
2-28-83)




®

In Re Mego International, Inc.,
R EERE S 2 A B CE NS VAER Y/ MIy/313Y)

In Re Jorges Carpet Mills, Inc.,
28 B.R. 616 (B.C. TN 4-6-83)

Egeria Societa per Azioni di
Navigazione, 26 B.R. 494 U.S.B.C.
VA 1-14-83)

White Motor Corporation v. Citibank,
Eii2d PN o) el amoe ((enelsl Chliggs

A= =813h)

Rhodes v. Stewart, F2d
81-5820 (6th Cir. 4-11-83)

Neff v. George, 4 NE2d 388 (IL 1936)

State v. Mellenberger, 95 P.2d 709
(OR 1939)

St. Louis Southwestern Railway Company
Vo Gty ot lieaEe Xash i S 5HEG2d 038
((5EhRCifEcu o 67s)

In Re Bill Ridgeway, Inc., 4 B.R. 351
(GBE G N T8I0

208 AmisunEk 2d CoMrESE S 20080(E11916153)

DavisivietEstel llel, #5298 mi2d =437 (5 h
Gt 11197i61)

Washington v. Watkins, 655 F.2d 1346
(G Chaligs IR,

In Re Jorges Carpet Mills, Inc.,
28 B.R. 616 (B.C. TN 4-6-83)

Iint Rel V=Ml Gorpiy, 23 tBURT 10528 (FBLiCle
MilcitEio18728)

In Re Martin Edsell, Inc., 228 F.Supp.
TS DN CRENRHEAIO 63

Allegheny General Hospital v. NLRB,
60 SIE2 dEO 65 AR 0F (Biral ChleREi0§7108)

In Accord: Ithaca College v. NLRB,
628 E2aR22 4 (I2dR CItER 0 IBI0F)

TN re "Zalieta 129 BERG 489 (IBUCHL Riliaie
3-17-83)




®

Conclusion
Certificate of Service
APPENDIX OF EXHIBITS
Index of Cases Attached as Exhibits

Copies of Cases Attached as Exhibits




® @

ISSUES PRESENTED TO THIS COURT ON APPEAL

1. DID THE UNITED STATES BANKRUPTCY COURT SUBVERT
THE OPINION AND HOLDING OF THE UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT IN THE WHITE MOTOR CORPORATION V.

CITIBANK, F.2D NO. 82-3638 (6TH CIR. 4-1-83) BY

HOLDING THAT, CONTRARY TO WHITE, THE BANKRUPTCY CODE AND THE

EMERGENCY RESOLUTION ARE UNCONSTITUTIONAL?

2. DOES THE CONCEPT OF STARE DECISIS PRECLUDE THE

BANKRUPTCY COURT FROM RENDERING AN OPINION DIFFERENT FROM A

HOLDING DIRECTLY IN POINT BY A SUPERIOR COURT?
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VA 1-14-83);

In Re Jorges Carpet Mills, Inc., 28 B.R. 616 (B.C. TN
4-6-83);

In Re Mego International, Inc., 28 B.R. BN E RS Gl NS
3-18-83);

In Re V-M Corporation, 23 B.R. 952 (B.C. MICH. W.D. 10-5-82) ;

TIn Rel Zaleta, 298 BiyR: 489 {(BiCLEat 3l =83))

State Court Cases

Nefif v George, 4NEEL2dE8 88 (IO 361

State v. Mellenberger, 95 P.2d 709 (OR 1939)

Statutes
28 U.Sl.C." §1334

2,80 UL STC sS4y

Other Authority

20 Am. Jur.2d Courts §201 (1965)

Black's Law Dictionary, 5th Ed. 1979
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE

INVOLUNTAR
CHAPTER 7

JOHNSON COUNTY GAS COMPANY, INC.
. T BANKRUPTCY
i o mCt df KCY\WC o
uLmFD‘; s NO. 83-000

JUL 11 1983

DE BTOR

COLUMBIA GAS OF KENTUCKY;
HEATH CONSULTANTS, INC.; Rlns
AND REAMS CONTROLS, INC. E‘;: ° APPELLANTS

VS. BRIEF FOR APPELLANTS DISTRICT C
CIVIL NO.

JOHNSON COUNTY GAS COMPANY, INC. APPELLEE

Come the Appellants, Columbia Gas of Kentucky,
Heath Consultants, Inc. and Reams Controls, Inc., by and
through counsel, and for their Brief in the above-styled

matter state as follows:

STATEMENT OF FACTS

The Appellants herein were petitioning creditors
seeking an involuntary adjudication of the Appellee, Johnson
County Gas Company, Inc., in the United States Bankruptcy
Court, Eastern District of Kentucky, Pikeville Division
("Bankruptcy Court"), pursuant to an Involuntary Petition

filed on January 18, 1983. After discovery, the Appellants

Y4

02

OURT
83-209




® ®

moved for a summary judgment, contending that there was no
gquestion of fact that the Appellee was insolvent and bankrupt
under Title 11, §§303 of the United States Bankruptcy Code
("Code"). The motion was argued before the Bankruptcy Court
on March 30, 1983, and a Supplemental Motion for Summary
Judgment was filed on April 15, 1983, to which the debtor
responded, and thereafter submitted to the court for
decision.

On June 13, 1983, the Bankruptcy Court issued a
Memorandum Opinion and an order dismissing the case for lack
of jurisdiction, relying up on its interpretation of Northern

Pipeline Construction Co. v. Marathon Pipe Line, 102 S. Ct.

2858, 73 L. Ed.2d 598 (1982), and upon the Bankruptcy Court's
own determination of the unconstitutionality of the Emergency
Resolution promulgated by the United States Court of Appeals
for the Sixth Circuit, and adopted by both the United States
District Court for the Eastern District of Kentucky and by
the Bankruptcy Court effective December 24, 1982, ("Emergency

Resolution"). This appeal followed.

ISSUES PRESENTED TO THIS COURT ON APPEAL

1. Did the United States Bankruptcy Court subvert

the opinion and holding of the United States Court of Appeals

for the Sixth Circuit in the White Motor Corporation v.

Citibank, Be2ai i Nojs 823 63 8F(I6IEhMCarss =4 88}y

holding that, contrary to White, the Bankruptcy Code and the

Emergency Resolution are unconstitutional?
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2. Does the concept of stare decisis preclude the

Bankruptcy Court from rendering an opinion different from a

holding directly in point by a superior court?

ARGUMENT
In July, 1982, the United States Supreme Court in

Marathon Pipe Line, supra, ruled that either a portion or all

of §1471 of the Code was unconstitutional due to an excessive
grant of jurisdiction to an Article I judge which could only
have been granted to an Article III judge. After one
extension, Marathon became effective on December 24, 1982,
and, Congress having failed to correct the constitutional
defect, the Emergency Resolution, previously adopted by all
eleven United States Judicial Circuits, went into effect to
continue the jurisdiction of bankruptcy matters in the United
States District Courts under 28 U.S.C. §1334 to avoid chaos
in the judicial system.

The Emergency Resolution, a copy of which is
attached hereto as Exhibit 1, continued the jurisdiction of
the Bankruptcy Court under the supervision and direction of
the United States District Court, and went into effect in
this Circuit on December 24, 1982 by order of the Sixth

Circuit Court of Appeals. Since then, bankruptcy in this

District has been operating under authority of the Emergency

Resolution.
Numerous opinions by circuit district courts and

bankruptcy courts have upheld the jurisdictional basis and




the continuation of bankruptcy matters under §1334, a narrow

interpretation of §1471, or the Emergency Resolution since

December 24, 1982. See 1616 Reminc Ltd. Partnership v.

Atchison & Keller Co., E.2d No. 82-1284 (4th Cir.

4-14-83); Hansen v. First Nat. Bank of Tekamah, Nebraska, 702

F.2d 729 (8th Cir. 3-23-83), In Re International Harvester

Col., 10BESHCE. 1 Si04A (4118 =83W i cert iideniti oniw th Cih:custt

upholding validity of Emergency Resolution; Moody v. Martin,

27 B.R. 991 (D.C. Wisc. 3-7-83) issuing mandamus to
Bankruptcy Judge to comply with Emergency Resolution; In Re

Braniff Air Lines, 27 B.R. 231 (D.C. TEX. 1-20-83), aftfirmed

SEhiCifrcu it aN o8B S 048 TN SR e S CollorflCrsa B EBIEeISISy, ey 2

B.R. 962 (D.C. Utah 2-22-83); Matter of Northland Point

Partnensil 26 BRI TOR(EDCEMiichics 228 2830 s Tn R R OITICO P,

2R RGO (D CRENG Y S8 =2 =8Bl tere Malslisiy i inclel Vi

Secuni ty i Bank andIeusty 28 BIRE #3816 (DISC SENIGMIc2=285 8 8588

Mego International, Inc., 28 B.R. 324 (B.C. N.Y. 3/18/83);

Re
In

Re Jorges Carpet Mills, Inc., 28 B.R. 616 (B.C. TN

4-6-83); Egeria Societa per Azioni di Navigazione, 26 B.R.

494 U.S.B.C. VA 1-14-83), and White Motor Corporation v.

Citibank, F.2d jNoL 183=863 8 ((6IEhi Gt A =N =838 i

copies of which are attached hereto for the court's
convenience and marked as Appellants' Exhibit 2.
On April 1, 1983, the United States Court of

Appeals for the Sixth Circuit, in White Motor Corporation v.

Citibank, Ke2d s (6 thi Ch el A=l = S8 et acediis quiaelllvathe

issue of the jurisdiction of the bankruptcy courts, and held
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that "we find that, in spite of Northern Pipe Line, there

remain at least two valid statutory grants of original
jurisdiction over bankruptcy cases to the district court.

First, the Northern Pipe Line decision simply does not

question the jurisdiction of the district courts.... Thus, we
hold that §§1471(a) and (b) giving the district courts
original jurisdiction on all cases under Title 11 were not

affected by the Supreme Court's decision in Northern Pipe

Line. Even assuming, arguendo, that the Supreme Court
invalidated all of §1471, the district courts retain original
jurisdiction over bankruptcy matters under 28 U.S.C. §1334,
which provides as follows: 'the district courts shall have
original jurisdiction, exclusive of the states, of all

matters and proceedings in bankruptcy'." White, supra

11=13"

The court then went directly to the issue as to
whether the Emergency Resolution was unconstitutional, and
held specifically that the Court of Appeals and the District
Courts "have the authority to adopt rules for the
administration of bankruptcy cases which are within their
jurisdiction," although "these rules must not violate the

Constitution as construed in Northern Pipe Line." The court

also held specifically "We find that the interim rule (the
Emergency Resolution) does not conflict with the holding in

Northern Pipe Line and is not prohibited by Article III of

the Constitution. White, supra, p. 18. (Parenthetical note

added) .
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Therefore, the Sixth Circuit Court of Appeals has
ruled definitively that the Emergency Resolution and its

interpretation of Northern Pipe Line continues the

jurisdiction of the bankruptcy court as derivitive from that
of the United States District Court and as an Article I
adjunct thereto.

In the June 13, 1983 Memorandum Opinion, however,

the Bankruptcy Court interpreted Northern Pipe Line

differently from the interpretation given it by the Sixth
Circuit in White, and then held the Emergency Resolution
unconstitutional, directly in conflict with the Sixth
Circuit's ruling in White. The Bankruptcy Court opined that
the White decision contained defects and that upon the Sixth

Circuit's review of the noted defects that the Sixth Circuit

would correct its opinion accordingly.

The Memorandum Opinion also noted that there was a

conflict in the Circuit in that Rhodes v. Stewart, decided on

April 11, 1983, contained the proper interpretation of
bankruptcy jurisdiction. A review of Rhodes shows that, in a
historical preamble leading up to an interpretation of the
Tennessee opt-out provision for exemptions applicable in
bankruptcy proceedings, jurisdiction was casually mentioned.
A copy of Rhodes is attached hereto as Exhibit 3 and that
sentence is underlined. From the reading of the Rhodes
opinion, that one sentence supporting the Bankruptcy Court's
views was mere dicta and not to be considered as a definitive

ruling or policy and construction of the Emergency Resolution




and the constitutionality of the Code in this judicial

district.

In the instant case, the doctrine of stare decisis

clearly applies. Stare decisis is defined in Black's Law

Dictionary as the "policy of course to stand by precedent and

not to disturb a settled point, citing Neff v. George, 4 NE2d

388 (IL 1936). Under this doctrine "...a deliberate or
solemn decision of a court made after argument on the
question of law fairly arising in the case, and necessary to

its determination, is an authority, or binding precedent in

the same court, or in other courts of equal or lower rank in

subsequent cases where the very point again is in

controversy." (emphasis added, citing State v. Mellenberger,

95 P.2d 709 (OR 1939), and St. Louis Southwestern Railway

Company V. City of Tyler, Texas, 375 F.2d 938 (5th Cirecuit

1967), wherein even a circuit court of appeals held that they

were constrained by the doctrine of stare decisis to follow

the decisions already decided in their circuit.

Int Int Re™ Biil 1NR1dgeway, "Encifed BB RL.E3 51 HEBC NIl

1980), a bankruptcy court ruled that under the doctrine of

stare decisis it must follow the decision of a federal judge

in the same district; see also, 20 Am.Jur.2d Courts §201

(1965). The general rule is that the stare decisis effect is

accorded to a decision of a court higher in rank, or of the
same rank, but not to a decision of a court lower in rank
than the court in which the decision is cited as a precedent.

Since the stare decisis effect is given to courts of superior
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rank in the judicial hierarchy, such effect serves to remove
a lower court's discretion as to the same issues when the
lower court encounters those issues in subsequent cases.

Indeed, once a judicial decision is made by a
higher court, the lower court cannot disregard the precedent
set, even if the lower court perceives error therein,
disagrees with the rule of law, or believes a change should

be made -in the ruling. Davis v. Estelle, 529 F.2d 437 (5th

Cir. 1976); Washington v. Watkins, 655 F.2d 1346 (5th Cir.

1981). Even a decision by one circuit court panel cannot be
altered by another later panel in the same court without an

en banc court sitting. Washington, supra at footnote 10, p.

1354.

In the instant case the United States Court of
Appeals for the Sixth Circuit in the White case definitively,
clearly, unequivocally, and without any limitations, faced
the question of the unconstitutionality of the Code and the
Emergency Resolution and ruled specifically that both were
constitutional, i.e., the Code still retains jurisdiction
applicable to the district courts and therefore the
bankruptcy courts can continue as adjuncts in the nature of
referees under the supervision of the district court, and
that the Emergency Resolution does not violate Marathon,
Article III of the Constitution or any other constitutional

principle. To that extent, then, the Bankruptcy Court, was

constrained and compelled to follow the precedent and stare




decisis effect of the White case without deviation therefrom.
It did, of course, have the right to criticize the White case
or point out defects therein, but it is required to implement
the legal effect of White, otherwise our system of justice
and the hierarchy of judicial rank is severely impaired and
will eventually be destroyed.

Regardless of the Bankruptcy Court's beliefs as to
the constitutionality of the Code or the Emergency

Resolution, the doctrine of stare decisis makes it plain that

it is compelled to follow precedent. This doctrine has
already been applied in this district. Judge Kelley in
Tennessee, although noting the defects in the White opinion,

applied the law of this circuit in In Re Jorges Carpet Mills,

supra, properly interpreting that he had no discretion to
disregard :the White opinion, but must follow the Sixth
Cirrcuait principles in our judicial hierarchy system. ' In the
instant case, Judge Lee also was compelled to do the same
thing, and was precluded by White from ruling that he had no
jurisdiction by virtue of his interpretation of Marathon and
the Emergency Resolution.

It is essential that bankruptcy judges follow the
law that has been established within their judicial circuits.
To do otherwise will amount to judicial anarchy, usurpation
of superior judicial authority and rulings by bankruptcy
judges that are counter to a superior court's ruling on the
same issue, thereby causing conflict and division within the

Judiichialifdaistraic t i e InSIint RellV-MGoxp.s,| 23 BiR. 9520 (Bict
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Mich. 1982), Judge Nims wrote, "although, the bankruptcy
judges are no longer officers of the United States District
Courts, the new bankruptcy courts are 'an adjunct of the
district court for such district'and with limited exceptions,

in this circuit, appeals are taken to the district court. I

would therefore feel I am bound by the decisions of the

district court for this judicial district." See also In Re

Martin Edsell, Inc., 228 F.Supp. 143 (D.C. N.H. 1963), where

a district court reversed a bankruptcy referee's allowance of
a late filing because the bankruptcy judge did not follow
precedent in that judicial district.

Judge Nims, in V-M Corp., also pointed out that
bankruptcy judges are adjuncts of district courts, and as
Article I adjuncts, they can be likened to other Article I
governmental agencies which are bound by Article III judicial

rulings. In Allegheny General Hospital v. NLRB, 608 F.2d 965

at 970 (3rd Cir. 1979), that circuit court wrote that

"A decision by this court, not overruled
by the United States Supreme Court, is a
decision of he court of last resort in
this federal judicial district. Thus our
judgments . . . are binding on all
inferior courts and litigants in the
Third Judicial District, and also on
administrative agencies when they deal
with matters pertaining thereto. . . .
[T]lhe Board is not a court nor ishiit
equal to this court in matters of
statutory interpretation. Thus, a
disagreement by the NLRB with a decision
of this court is simply an acadenmic
exercise that possesses no authoritative
effect. ¢« Bor ‘the@Boarnd@to
predicate an order on its disagreement
with this court's interpretation of a
statute is for it to operate outside the
law. (Emphasis added)
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In Accord: Ithaca College v. NERIB, 623 B2 204807 d M EHirl

1980)
As was most succinctly stated by Bankruptcy Judge

Britton in In re Zaleta, 29 B.R. 489 (B.€. Fla. 3-17-83): YA

rule directed by the Judicial Council of this circuit is, I
am convinced, no less binding on me than a rule of decision

announced by a panel of that court".

CONCLUSION
To that extent, although the Appellants herein
appreciate the great effort that the Bankruptcy Court went to
in writing a 38-page opinion, the effect of that opinion is
such that it overrules the Sixth Circuit Court of Appeals'

interpretation of Marathon and the Emergency Resolution in

this judicﬁél circuit, and neither the bankruptcy court or

this court should have the right to alter decisions made
squarely in point by a court of higher rank in the same
judicial hierarchy. Judge Lee's ruling forecloses the
practice of bankruptcy and the enforcement of the rights of
debtors and creditors in bankruptcy in the eastern district
of Kentucky. With a jurisdictionally impotent court, there
can be only judicial chaos, or, alternatively, the district
court's acquisition, management and supervision directly of
the thousands of pending bankruptcy matters. For the reasons
set forth herein, the Memorandum Opinion of Bankruptcy Court
should be set aside and the Order of Dismissal, effectively

dismissing all of the within proceedings, should be reversed,
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and a mandate should issue from this Court ordering the

United States Bankruptcy Court to hear the involuntary

petition on the merits,

of jurisdiction.

rather than dismissing same for lack

Respectfully submitted,

This is to certify that a copy
of the foregoing Brief was

mad lled;i E1rsti classy tol S Hi
Johnson, Box 470, Paintsville,
KY 41240, Attorney for Johnson
County Gas Co.; Honorable Joe
Lee, United States Bankruptcy
Judge, Merrill Lynch Plaza,
Lox1 npgton, KY 40507, this the

/ day 2%7;;1;%;}983.

fIOMAb BUNCH

BUNCH & BROCK

v Wt

. “THOMAS BUNC;(
P O. Box 2086
612 Security Trust Bldg.
271 West Short St.
Lexington, KY 40594
Telephone: 606-254-5522

ATTORNEY FOR APPELLANTS
and
THOMAS E. MORGAN & J.

99 North Front Street
Columbus, OH 43215

L. FULLIN

ATTORNEYS FOR COLUMBIA GAS
OF KENTUCKY, INC.
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(a) Emergency Resolution

The purpose of this rule is to supplement existing law
and rules in respect ta the authority of the bankruptcy judges
of this district to act in bankruptcy cases and proceedlngs
until Congress enacts approprlatp remedial legislation in
response to the Supreme Court's decision in Northern Pipeline
Construction Co. v. Marathon Pipe Line Co., U.S.

J02 S. Ct. 2858 (1982), or until March 31, 1984, whichever
first occurs

r

The judges of the dlétrlct court f£ind that excapttonal
circumstances exist. These circumstances include: (1) the
unanticipated unconstitutionality of the grant of power to
bankruptcy judges in section 241(a) of Public Law 95-598; :

(2) the clear intent of Congress to refer bankruptcy matters

to bankruptcy judges; (3) the specialized expartise nccessary

to the determination of bankruptcy matters; and (4) the administxa-
tive difficulty of the district courts' assuming the existing
bankruptcy caseload on short notice.

Therefore, the orderly conduct of the business of the :
court requires this referral of bankruptcy cases to the bankruptcy
judges.

(b) Filing of bankruptcy papers

The bankruptcy court constituted by §4G4 of Public Law
95-598 shall continue to be known as the United States Bankxuplcy
Court of this district. The Clerk of the Bankruptcy Court is
hereby designated to maintain all files in bankruptcy cases and
cdvorgary proceedings. All papers in cases or proceedings
arising’ under or.related to Title 11 shall be filed with the
Clexk of the BTnkIuptC] Court regardless of whether the case
- oxr proceeding is before a bankruptcy judge or a judge of the
district court, except that a judgment by the district judge

shall be filed in accordance with Rule 921 of the Bankruptcy
Rules.

(c) Reference to. Bankruptcy Judges
(1) All cases under Title 11 and-all civil proceedings
arising under Title 1l or arising in or related to cases undex

Title 11 are referred to the bankruptcy judges of this district.

(2) The reference to a bankruptcy judge may be withdrawn
by the district court at any time on its own motion oxr on timely

Exhibit [.
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motion by a party. A motion for withdrawal of reference shall
not stay any bankruptcy matter pending before a bankruptcy judge
unless a specific stay is issued by the district court. If a
reference is withdrawn, the district court may retain the entire
matter, may refer part of the matter back to the bankruptcy judge,
or may refer the entire matter back to the bankruptcy judge with
instructions specifying the powers and functions that the bank-
ruptcy judge may exercise. Any matter in which the reference is
withdrawn shall be reassigned to a district judge in accordance
with the court's usual system for assigning civil cases.

(3) Referred cases and proceedings may be transferred
in whole or in part between bankruptcy judges w1th1n the district
without approval of a district judge.

(d) Powers of Bankruptcy Judges

(1) The bankruptcy judges may perform in referred s
bankruptcy cases and proceedings all acts and duties necessary
for the handling of those cases and proceedings except that the
bankruptcy judges may not conduct:

(A) a proceeding to enjoin a court;
(B) a proceeding to punish a criminal contempt =--
(i) not committed in the bankruptcy judge's "
actual presence; ox
(ii). warranting a punishmgnt of imprisonment;

(C) an appeal from a judgment, order, decree, or
decision of a United States bankruptcy judge; or

(D) Jjury trials.

Those matters which may not be perfozmed by a bankruptcy judge
shall be transferred to a district judge.:

(2) Except as prov1ded in (d) (3), oxders and judgments
of bankruptcy judges shall be effective upon entry by the Clerk

of the Bankruptcy Court, unless sidyed by the bankruptcy judge
or a district judge.. _

(3) (A)

: " Related
proceedings include, but are ‘not limited it clalms brought

by the estate against parties who have not filed claims against
the estate. Related proceedings do not include: contested and
uncontested matters concerning the administration of the estate;




allowance of and objection to claims against the estate;.
counterclaims by the estate in whatever amount against persons
filing claims against the estate; orders in respect to obtaining
credit; orders to turn over property of the estate; proceedings
to set aside preferences and fraudulent conveyances; proceedings
in respect to lifting of the aiutomatic stay; proceedings to :

. determine dischargeability of particular debts; proceedings
to object to the discharge; proceedings in respect to the
confirmation of plans; orders approving the sale of propexrty
where not arising from proceedings résulting from claims brought
by the estate against parties who have not filed claims against
the estate; and similar matters. A proceeding is not a related

- proceeding merely because the outcome will be affected by state
law. i B

(B) In related proceedings the bankruptcy judge may
not enter a-judgment or dispositive order, but shall submit -
findings, conclusions, and a proposed judgment or order to
the district judge, unless the parties to the proceeding
consent to entry of the judgment or oxder by the bankruptcy judge.

(e) District Court Review

(1) A notice of appeal from a final order or judgment
or proposed order or judgment of a. bankruptcy judge or an
application for leave to appeal an interlocutory order of a
bankruptcy judge, shall be filed within 10 days of the date
of entry of the judgment or order or of the lodgment of the
proposed judgment or exder. As modified by sections (e) 2A and
B of this, rule, the procedures set forth in Paxt VIII of the
Bankruptcy Rules apply to appeals of bankruptcy judges'! :
judgments and orders and the procedures set forth in Bankruptcy
Interim Rule 8004 apply to applications for leave to appeal
interlocutory orders of bankruptcy judges. Modification by
the district judge or the bankruptcy judge of time fox appeal
is governed by Rule 802 of the Bankruptcy Rules. :

(2) (A) A district judge shall review:.
(1) an order or juagment entexred under
. baragraph (d) (2) if a timely notice of
appeal has been filed or if a timely

application for leave to appeal has been
.granted; '




an order or judgment. entered under para-

' : graph :(d) (2) if the bankrxuptey’ judge Sa
certifies that circumstances require that
the order or judgment be approved by a °
district judge, whethex or not. the mattexr
was controverted before the bankruptcy
judge or any notice of appeal oxr appli-~

‘‘cation for ledve to appeal was: fllea, and

a proposed oxder. oOx. judgmont lodged
undex_ paragraph (d) (3)., whether.or -not
any notlce of appeal or. appllcatlon for..
-1eave to app°31 has been flled. SR

(B) In conductlﬁg review, the dlStflCu judge may
hold a hearing and may receive such evidence as appropriate
and may accept, reject, or modify, in whole oxr in part, the
order or judgment of the bankruptcy judge, and need give no
deference to the flndlngs of the bhankruptcy judge. At the
conclusion of the review; the district judge shall cnter an
appropriate order ox judgment.

(3) When the bankruptcy judge certifies that circum-
stances require immediate review by a district judge of any
matter subject to review under paragraph (4)(2), the district
judge shall review the mattexr and enter an ordex oxr judgment
as soon as possible.

(4) 4Tt sha]l be the burden of the parties to raise
the issue:of whether any proceeding is a xelated proceeding

prior to the time of the entry of the order of judgment of
the district judge. aftexr vevicw.

(f) Local Rules e
In proceedlngq before a bankruptcy judge, the 1oca1
rules of the bankruptcy court shall apply.” In proceedings

before a judge of the district court, the local rules of
the district court shall apply.

(g) Bankruptcy Rules and Title IV of Public Law 95-598

Courts of bankruptcy and procedure in bankruptcy shall
continue to be governed by Title IV of Public Law 95-598
as amended and by the bankruptcy rules prescribed by the
Supreme Court of the United States pursuant to 28 U.S.C.
§2075 and limited by ISEC.. 405(d)tof the Act, to thelextent
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that such Title and Rules are not inconsistent with  the -
holding of Northern Pipeline Construction Co. v. Marathon
Pipe Line Co., U.S. P 102 s ces 2858 (1082

(h) Effective Date and Pending -Cases

This rule shall become effective Decembex 25, 1982,
and shall apply to all bankruptcy cases and proceedings not
governed by the Bankruptcy Act of 1898 as amended, and filed
on or after October 1, 18979. Any bankruptcy matters pending
before a bankruptcy judge on December 25, 1982 shall be deemed

referred to that judge.
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WINTER, Chief Judgf) ==~ = = - @

The issue presented by this case is whether Rule 810, Rules"p;

of Bankruptcy Procedure, unconstitutionally transfers the eyer-

cise of "the judicial power® of the United States from an article '
. :

IT L icourt tova non=Article ITT bankrggtcy referee sittingrunde:
the 1898 Bankruptcy Act, by limiting the district court to the
“clearly erroneous" standard when reviewing a compulsory breach
of contract counterclaim édjudicated in the bankruptcy‘court. We
hold that it does, and therefore rémand to permit independent
fact-finding by the district court. Because the other issues
raised on appeal, with one exception noted below, infra noté ld,
are intertwined with the district court's reconsideration on

remand, we do not reach them. We also conclude that our holding

must.apply-onlyfprospectiyely.‘_,;

I.

1616 Reminc Limited Partnership (Reminc) is a debtor-in-
possession in a Chapter XII.proceeding‘begun ing 11975, TS prin—
cipal asset is a Rosslyn, Virginia, office building which it
commissioned to 'be built in 1973 by CITCON Corporation. CITCON

in turn executed a standard form subcontract with Atchison &

Keller Company (A & K) for installation of a"heating, ventilaticn

sk Although "judge™ 1is the more precise designation since
promulgation of Bankruptcy Rule 901, 415 U.S. 1003 (1974), we
will use the term "referee" to distinguish these proceedings:
under the 1898 Bankruptcy Act. See infra note 6.




and air conditioning (HVAC) system h{ the buildiﬁg; Alg Kxts
dutice included construction of a chamber in which circulating

air 1is heated over electrical elements known as reheat coils
before being pumped throughout the. building. Reset switches. 3
designed to detect evcrkcatx 1 of the rebeat « 11% were Incor-
porated into the assembly ‘to prevent 1rreparable damage to the: v>.n
coils. The subcontract and plans called for A & K to 1nstall two

reset switches, one automatic and the other manual, andvde31g~'?”

nated four possible approved suppliers of parts for the overall

" When operating'properly, the automatic reset switch would-’

_ shut. fo the. reheat coils 1f they began to overheat, allow cool~

1§g. then reactlvate the co:ls, so as - to prov1de uninterertcd
heating to the bulldlng.' The manual reset was planned as a back-
up safety feature. The system originally installed in Reminc's
building, however, failed to work as planned. The major problem
was that the manual reset switch consistehtly aetivated before
the automatic, leaving tenants without heat wuntil maintenance
pDarsonnel couid reget tﬁe manual switches in each Qf the numeroue
air outlets throughou£ the eystem. Reminc lost tenants and even-
tually sought Bankruptcy protection, £iling its initiai peéition
in August 1575.

P

A & K subsequently filed a proof of claim based upon a pur-
ported mechanic's 11cn against the office building. Reminc ob-

jected to the claim and, on July 22, 1976, filed a compulsory




counterclaim allebng breach of contract‘against AR &I S

principals, and its surety Peerless Insurance Company.

After dismissal of A & K's ciaim, Reminc's contract action
proceeded to tfial before the bankruptcy referee, who found
against Reminc qgfmotion for directed verdict. On appeal, the
v'district court \reversed and remanded for @ additional fact4
finding. Furthér proceedings were conducted on January DT
+1981. ﬁhe referee again denied Reminq.relief, relying primarily
on a factual finding that the cause of the reset Switches' mal—
functioning was another subcontractor's faulty construction of
the airshaft leading to the heating chamber, and not A.& RK's
workmanship nor material selection.3 The district court éffirmed
on Sebruary 17, 1982, deferring to the bankruptcy court's elec;
“. tion "not to .give full credence to Reminc's evidence” which the
'dist:ict',cbﬁft' ﬁﬁdérstood to be the referee's "prerogative in

view of the conflict in the evidence.”

oA Reminc asserted liability on the theories of express and
implied warranty under Virginia common law, as well as §§ 8.2-314
and 8.2~315, 2A Code of Virginia (1965 added vol.), the warranty
provigions of the Virginia Commercial Code. Sy i

The bankruptcy court also found that Reminc had failed %o
-isfy two conditions precedent to suit against the surety Peer-
on the bond: by giving untimely notice of intent to sue,
py f£iling the suit beyond the time specified. These rulings,
also affirmed by the district court, involve factual determina-
" tlons equally as complex as those of the breach of contract
claim. For the reasons that follow in the text, we also leave
their- redetermination to the district court on remand. We note,
however, that both courts below were correct as a matter of law
that A & K is ‘liable directly on its contract through the assign-
ment to Reminc by CITCON, the general contractor, making the

satisfaction of the bond conditions irrelevant to A & K's lia-
pility.




IE.

Before us Reminc ascribes many errors to the proceedings

below, among them the district courtfs adherence to the "clearly
erroﬁeous” standard of reviewaound in Rule 810 of the Rules of
Bankruptcy Procedure. Essentially, Rem;nc argues that_applicém
tion of Rule 810 here resulted in its compﬁléory4 breach of con-
tract counterclaim being fully adjudicated in the first instance
by a concededly non-Article III official® without the possibility
of independent fact-£finding by the.district court., It contends
that adjudication of its claim by an Article I judge under these
circumstances violates principles of Article IIIX jurisprudgnce.

- Reminc does not - attack the power of bankruptcy referees under .the

1898 Bankruptcy Act® generally, but only adjudications in cases

.

such as this involving common law contract claims and turning on

q The test for whether a counterclaim by the bankrupt or it§
trustee is compulsory is the same as that of Rule 13(a), Fed. R.
Civ. P. 1 Collier on Bankruptcy 1 2.40[1.1] (1l4th ed. 1974).

57, There 'is no .question but that the bankruptcy referee |,
lacked both the life tenure "good Behaviour" and the irreducible
salary "Compensation Clause" attributes of an Article III federal
judge. See generally Note, Article III Limits on Article I
Courts: The Constitutlonality of the Bankruptcy Court and the
1979 Magistrate Act, 80 Colum. L. Rev. 560, 582~87 (1980).

G. As an action pre-existing the October 1, 1979, effective
date of the Bankruptcy Reform Act of 1978, P.L. 95-598, 92 Stat.
2545, the prior Bankruptcy Act of 1898 and applicable rules gov-~
ern the proceedings. § 403(a), Bankruptcy Reform Act of 1978, 11
U.5.C. prec. § 101 (1979); Central Trust Co. v. Officials Credi-
ters' Committee of Geiger Enterprises, Inc., ST s 50
ULiSL. LieWe 35371 (21982:)% - i




questions .of fact.. Because of our dispositjion of this constitu-
< 4

~

tional challenge %o Rule 810, we do.nothach the merits cf

Reminc's other claims.’

A.

We begin by considering the effect of Rule 810 inte Ehiis
case. Rule 810 states:
Upon an appeai.the district court may affirm,
modify, or reverse a referee's judgment or order,
or . remand with instructions for further pro-
ceedings. The court shall accept the referee's
findings of fact unless they are clearly errone-
ous, and shall}give due regard to the. opportunity

of the referee!' to judge the credibility of the
witnesses, i

13 Collier on Bankruptcy 8-77 (l4th ed. 1977). Tha rule requires

"'the same effect to be given the referee's findings as Rule
52(a) of the Fede:al Rules of Civil Procedure accords to the
findings of the trial court.'" Hd. Fat 81007 quoting Adviso;y
Committee's Note to Rule 810. This limitation on review of ref-
eree fact-finding perpetuates the "clearly erroneous” standard of
former Gen. Order in Bankruptcy No. 47, 305 U.S. 679 (1935);
indeed, when General Order 47 was révised jnﬁo Rule 810, the.
provision allowing the district judge to "receive further evi- .

dence" was abandoned, strengthening the degree of deference. 2A

Collier on Bankruptcy ¢ 39.28 (l4th ed. 1978)

7fic: Except, as already noted, with regard to dismissal of
statutory warranty claims. See infra note 10.
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We have long given effect to this standard, and we have ok
hesitated to reverse where a district court:too readily éubsti;aA
tuted its view of the facts for the bankfuptcy court's, pagticu;7j
larly where witness ‘credibility played a role in the refefeé;shﬁ.

decision. iSee, ela.y Melichar v OSE, 661_ F.2d 300 (4 Cif.‘i

1981), cert. denied,  U.S. 4102 Sice. 1974 (1982); Mour-

tain Trust Bank v. Shifflett, 255 P.2d 718,720 (4. Cir.’ 1958);

Mutual Savings & Loan Association v. McCants, 183 F.2d 423; 426~
2 (4 G, 1950).8 Reminc's constitutional challenge to Rule 810
manifestly is an unanticipated one raising issues of first

impression.

-B.

We consider next if we should address the issue.  Reminc
suggests that Rule 810's unconstitutionality follows ine#orably
from thé holding and the principles articulated in Northern Pipe-
line Construction Co; v. Marathon Pipeline Co., Sksing 1 USST

(4

402 15 eCke 72858, 50 US.L.We 4892 (1982). BUts A G R i arguing

that we should not decide the issue, correctly points out that

the Marathon Pipeline Court expressly stayed the effect of its

dacision first until October 4, 1982, S0 U.S.L.W. at 4502, and

8. The "clearly erroneous" standard has been carried over
into the 1978 Bankruptcy Act in practice, although not expressly
adopted in that statute. Northern Pipeline Construction Co. v.
Marathon Pipeline Co., E ST p 02 SICED 2858 L 60
U.S.L.W. 4892, 4894 n.5 (1982); see also 1 Collijer on Bankruptcy
§3 T 08 B 1Ib] IS Ehited s 811982 : T




sﬁbsequently until%nd including December “ N2, S U.S.LJ’!,'_:-'

3259, at which point the decision began to apply only prospecé;:
tively. 50 U.S.L.W. at 4902. The Court foresaw'that géneral  3
retroactive application of its holding:"would surely visi£ $u57 .
stantial injustice :and hardship upon those litigants who féliéd?
upon ' the Act's" vesting of Jjurisdiction @ in the bankiﬁptéy

courts.” 1Id.. A & K therefore argues that we should not address -

this issue. :

We do not think that we should decline decision now. First;.
this case does not present the same issue decided in Maraﬁhon.
Even though the principles invoked and applied in Marathon are
the same which govern decision here, Marathon dealt with 6n1y the
powers of bankruptcy judges unde; the 1978 Bankruptcy Act. We
are concerned with thg'vélidiﬁi-af'a”f;Ié bromulgated.under the
1898 BankruptcyﬁAct. éecond, Reminc's challenge to the validity
of the rulevwas initiated and argued prior to the decision in
gggggmylf’ Reminc therefore is not now before us claiming a

windfall £rom any change in the law wrought by Marathon. Ct.

Ramey v. Harber, 589 F,2d 753 (4 Cir. 1978), cert. denied, 442

UeiSa 9l 08 (01197927 Whatever Marathon may teach with respect to
retroactive >and prospective application of what we decide, wé
think that it would:be inequitable to deprive Reminc of its pr;—
science in discerning the constitutional infirmity in Rule 8i0

when the rule is applied in the context of this case.

9% The district court opinion and order here were issued
February 17, 1982, while Marathon Pipeline was not announced
until June 28, 1982. : 2
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Furning toithe ‘merits, ‘we note firstithat éke degfee to

which plerary power to ad]udlcate tradltlonal common 1aw contrac*;3_l

claims may be vested in a federal trlbunal w1thout full Artloléi“i~

IXY trappings has never been fully defined. 'In Katchen v. Landy,; 

382 U.S. 323 (1966), decided before Rule 810 abrogated Gemeral Ll

. Order 47 and thereby Jjettisoned district court idel Iﬁﬂﬁl facﬁf;
finding, the Article IiI issue was not addiessed. Instead,.théf
Court at most held that.a bankruptcy court could adjudicate iﬁ‘
summary. fashion the claims of a creditor and qounterclaims,
" against the creditor .generally without violating the Sevénth
Amendment's guarantee to a trial by jury. Significantly, thé.
Court charécterized the c;editorfs affirméﬁive' assertion..of. a
preference as but "an equitable claim to a;pro rata share of the .

3828 UL Sie }at 336, a claim shaped by Congressional
enactment. By contrast, Reminc's 1litigation here involves
"breach of contract . . . and other counts which are the stuff of

the traditional actions at common law tried by the courts at

Westminster in 1789." Marathon Pipeline, éupra, 50 S L W rat

4903 (Rehnquist, J.; COncurring).lo

10. Reminc has combined claims under Virginia's Commercial
Code warranty provisions, 2A Code of Virginia §§ 8.2-314 and 8.2-
315, with its common law claims. We have no need to consider
whether these code claims, as modern statutory ones, would also

implicate a "clearly erroneous” limitation on review, as the
(Continued)
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In addition, in conducting a Full trial covering all ‘aspects -

of Reminc's contract claim while shielded by Rule 810, theibank:i
ruptcy referee was more than an "adjuﬁct“ of the districtﬁ
court.l) Thus, neither Crowell v. Benson, 285 U.S. 22 (1932), nor
United States v. Raddatz, 447 U.S. 667 (1980), endorsed the ex-
tent of control over Reminc's contract action effecéively vested‘:_
in the bankruptcy court by Rule 810. The Pjﬁdicial powér" reffi
quired by Article III to be exercised by courts possessing cer=- .

tain attributes of political independence from the other branches

of goveruniwent has long been considered to include unprescribed -

consideration of facts as well as decision of questions of law.

Crowell v. Benson, 285 U.S. at 57; see generally Note, article

ITY Limits on Article I Courts; - The. Constitutionality of the
Bankruptcy Court and. the 1979 Magistrate Act, 80 Colum. L. Rev.

560, 591-92 (1980). And Reminc's contract claim is not-included

Commercial Code does not encompass Reminc's allegations. The
HVAC system was hardly "movable", 2A Code of Virginia § 8.2-105,
and we see no merit in separating the contract into severable
ones for each movable part that went into producing the whole
contracted for by Reminc. Cf£. Pittsburgh-Des Moines Steel Co. v.
Brookhaven Manor Water Co., 532 F.2d 572, 580 (0 Carisl i976h
Those counts therefore were properly dismissed.

11. Justice White in his Marathon Pipeline dissent elaborated
at length on the broad powers of the referee even undér the 1898
Act, and noted especially the continuity of the "clearly errone-—
ous” standard from the old to the new Bankruptcy Act. 50
U.8.L.W. at 4906. This obgervation does not imply that the vest-
ing of adjudicatory powers in a non-Article III judge becomes
inherently violative of separation of powers nptions whenever a
rule such as Rule 810 governs appellate review. On the contrary,
it only points up that where the claim adjudicated is one that by

its nature can only be heard by an Article III judge in the fed-
eral system, the differing features of the various Bankruptcy
Acts do not provide & sound basis for distinction upon which to
uphold limited review.




among the many mgters over which Congress possesses Cwell-

established power to commit to the autﬁority.of administrative
agencies or legislative courts. See, £.9., Atlas Reofing Company:
v. Occupational Safety Commission, 430 U.S. 442 (1977); Palmorev‘
V. United States, 411 U.S. 389 (1973): American Ineurance Col v.’.
Canter, 126 WIS I (1 Wpat )y 5118 (18280 Croﬁell Vs Benson,.gggig;fw

NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 ((ALERei7])

We therefore decide in part a question'frequehtiy.resefved,
"the extent to which Congress may commit the execution of even
*inherently' Jjudicial business to tribunals other than Article -
DI courts Gl ydden v..Zdanok, S 0SS Sia53107 549, (1962) (opin—i
ion of Harlan, J.) The issue is not diminished beceuse Rule'810.
came into being as an Order of the Supreme Court rather than as' =
an Act of Congreaqlu the Court has been careful to point ouL,-
"The fact tlat thls Pourt promulgated the rules as formulatea and  ,
recommended by the Advisory Committee does not foreclose con~l
sideration of their validity, meaning or conszstency.
Mississippi Publishing Corp. v. Murphree, 826 U;S. 438, 444
(“,46) (ultimately upholding validity of Rule 4(f), Fed. R. Civ.‘-
D) To be sure, Congress generally enjoys the flexibility to
"make a particular allocation to a‘non-Arﬁicle‘IiI pribunal_ig;;
functional considerations subserving a valid legisietive purpose’
jﬁstify 1t (ana if there is adequafe provision for judicial re~:‘
View)uh = P, Bator, P, Mishkin, D. Shapiroiic H. Wechsler, Hart &
Wechsler's The Federal Courts and the Federal System 396 (2d ed.

1973) (emphasis original).l2 But although Congress may in many

G e




instances pursue a valid legislative purpose by establishing a

~

deferential statutory standard of judicial review,l3 here a
court—-adopted rule insulates a non-2rticle III official without
the imperative of a Congressional directive to do so. This lack

of Congressionally crafted purpose weakens the rule's stature in

the present context.

Under the circumstances of this casé, then, we conclude that

the application of Rule 810 unconstitutionally vested the non-
Article III bankruptcy referee with too great. a measure of the

judicial power of the United States. Reminc pursued its cause of

126 . Justice White's dissent in Marathon Pipeline warned a-
gainst adoption of a principle that would “overrule a large num-
ber of our precedents upholding a variety of Article I courts——
not to speak of those Article I courts that go by the contem-
porary name of ‘'administrative agencies'". SOV S LW At
4909. Concluding that there is no "abstract principle” dividing
the types of issues that may be adjudicated by Article .III as
opposed to Article I courts, Justice White in the end advocated
reading Article III "as expressing one value that must be bal-
anced against competing constitutional values - and legislative
responsibilities. This Court retains the final word on how that
balance is to be struck.” Id. To this extent all Justices writ-
ing in Marathon agreed that there is an abiding limit on "the
work that Congress may assign to an Article I court." Id. Cf.
- Tribe, American Constitutional Law, § 3-5 at 43-44 (1978).

13 See, e.9., § 706 of the Administrative Procedure aAct, 5
Ua8.Cs 'S 706§ 205th) of the :Soecial Security WACE, A28 TINGHCR
§ 405(h). This deferential review generally accompanies those
matters classified as involving “public rights" in the
categorization scheme set out in Marathon Pipeline, supra, 50
U.5.L.W. at 4897. It does not necessarily ftollow that as ‘public
rights" permissibly adjudicated in the first instance by non-
Article III bodies, such matters may be placed by Congress al-
together outside the purview of Article IIXI courts. See The
Supreme Court, 1981 Term, 96 Harv. L, Rev. 62, 262-65; Atlas
Roofing, supra, 430 U.S. at 455 n.13; Marathon Pipeline, supra,
50 U.S.L.W. at 4897 n.23.




action 1in the bank! iptcy court not by choice, but by virtue of

its position as debtor-in-possession responding by compulsory
counterclaum to 'A & K's@prioe’ filling ofvga claim:against it“14‘ 
The bankruptcy judge exercised full adjudicativé powers in dis~-
posing of the breach of contract matter in the first instance.'
Al though the district court properly reviewed on appeal the ade—
quacy of the bankruptcy judge's disposition, remanded once fon;f
further proceedings, and again on a secgnd éppeal gave cafeful'“vn
and searching scrutiny to the record and issues raised prior to%u;?
affirming, indisputably Rule 810's "clearly erroneous" standar61 ﬂ 
‘ was applied tﬁrQﬁghcut, The challengéd Ruié‘thus insured trans—llﬁf
gression of the narrow but distinct principle that "a ’tradition~:f;
al' state common-law action, not made subject to a federal rule:‘
of decision, and related only peripherally to .an adjudidaﬁion oé
bankruptcy under federal ‘law, must, abéent the consent of thé 
litigants, be heard by an ‘'Article III court' if it isi tol be
heard by any court or agency of the United States.” Marathon
Pipeline, 50 U.S.L.W. at 4903 (dissenting opinion of Burger,: f;

i e

14, We do not construe the seeking of protection in a bank-: |
ruptcy proceeding as an implied consent to trial by an otherwise :
unconstitutional tribunal, lest we move towards condonation of -
unconstitutional conditions on access to a federal forum. i
15. Although we have concluded that Marathon Pipeline cannot
by its terms be directly controlling of this case, we nonetheless
take guidance from its authoritative elaboration of the issues
involved. In distilling the specific holding of Marathon Pipe-
line to the kernel principle quoted in the text, we believe Chief

Justice Burger enunciated a statement of Article III jurispru-
dence that resolves many of the competing constitutional inter-—
(Continued)
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We turn now to the effect of our ruling. -Although by no

means as sweeping a disturbance of the bankruptcy‘adjudication

scheme as that effected in Marathon Pipeline, our decision here

nonetheless meets all three parts of the test of prospectivity
stated in Chevron 0il Co. v. Huson, 404 .U.S. 97 (1971). We de-
cide an issue of £first impression, retroactive application of
which will do little to Ffurther its operation, while instead
adding still greater unce;tainty to an already unsettled situa-
tion. This court has stated previously:
Nothing in the Constitution prevents use of
the technigque ©of prospective limitation or
- prospective overruling. It is a developing tech-
-nique of great usefulness in lending protection to
those who had placed ‘their reliance upon the
earlier rule against the harsh impact of ex post
facto change. It has been employed by many

courts. The Supreme Court has made the technique
widely familiar as a limitation upon the retro-

activity of even constitutional doctrine.

Lester v. McFaddon, 415 F.2d 1101, 1107 ({4 Cirs 1969)  (foothotes

omitted).

In holding that our decision regarding Rule 810 applies only
prospectively, we do not deprive Reminc of the benefit of its
toresight. As we have noted in prior cases, "In the Supreme

Court, the prospective rule has usually been applied in the case

ests drawn into Reminc's challenge to Rule 810. In finding this
principle ultimately primary in this case, we do not intimate any
view as to the resolution of an abstractly similar challenge in a
different context.
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in - which 4t 1is fi'ré'announced.“ United S es. wv. Alilleni @ 549

E 240680, 634 (4 Cir. 197600 cent. denied, 430 U.S. 908 (1977).

Although "not an inevitable requirement”, id., application to the
instant case is the better practice so as to avoid rendering a
nerely advisory opinion.16 To require a remand in this case, we
expect, will work o;ly a minimum disruption; we are aware of nor
other cases involving a like challenge to "clearly erroneous".

review actually raised in a bankruptcy proceeding'prior to ;he;

decision in Marathon Pipeline. In any case reviewed by a dis-~

tricet court after December 24, 1582, the standard of review is ne -

longer the "clearly erronéous" standard.l”

Accordingly, we remand this case to the district court for
ceconsideration of its disposition of the appeal from the bank-.
ruptcy -court. On remand the district court-will be free to hear:

such evidence as it believes necessary for resolution of ' the

G Exceptional circumstances may occasionally warrarnt non-
application to the case at hand, such as in McFaddon, where the

court raised the novel jurisdictional issue sua sponte. 415 F.2d
ag . 11072:

170 Effective with the Supreme Court's refusal to stay its
decision in Marathon beyond December 24, 1982, the Circuit Coun-
¢il promulgated an  order requiring the district courts of this:
circuit to adopt a local rule ‘in the form prescribed in .the.
order. See Circuit Council’ Order No. 3 (December 20, 1982).
§ (e)(2)(B) of that order provides: Gy

In ‘conducting review, the district judge may hold
a hearing and may receive such evidence as appropriate
and may accept, reject, or modify in whole or in part
the order or judgment of the bankruptcy judge and need
give no deference to the findings of the bankruptcy
judge. At the conclusion of the review, the district
judge shall enter an appropriate order or judgment,

&g




issues involved. In its review of the bankruptcy proceedingé}-

the district court will be guided by the provisions of the dis- -

trict court's local rule adopted in compliance with § (e)(2)(B)
/. ;

of Order Ne, 3 ofl the Circuit Council of this circuit, qﬁ 1éast

o . . . /" L

until such time as Congress may prescribe a different/ scope of
/

review. /




