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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

JAMES W. SISK,
Petitioner-Appellant, On Appeal From the United States
Tax Court.

V.

COMMISSIONER OF INTERNAL
REVENUE,

Respondent-Appellee.

Decided and Filed:

BEFORE: KEITH and KENNEDY, Circuit Judges, and UNTHANK#*

KEITH, Circuit J.: This is an appeal from a judgment of the Tax Court which
determined that the taxpayer, James W. Sisk, was deficient in the payment of federal
income taxes for the years 1979-80 in the amount of $59,674. The Tax Court imposed
a fifty percent civil fraud penalty of $29,837 against the taxpayer pursuant to 26 U.S.C.
36653(b). The Tax Court also found taxpayer liable under 26 U.S.C. §6654 in the amount
of $3,158 due to underpayment of estimated taxes. Taxpayer now appeals this decision
of the Tax Court.

During the taxable years 1979 and 1980, taxpayer operated, as sole proprietor,
a computer consultant service firm. Taxpayer failed to maintain or submit to the

Internal Revenue Service adequate books or records of the operation of his business

for the taxable years of 1979 and 1980. Although he received adjusted gross income in

*Honorable G. Wix Unthank, United States Distriet Judge for the Eastern District
of Kentucky, sitting by designation.
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1979 and 1980 in the amounts of $65,282.13 and $62,894.76, respectively, he did not
file income tax returns for those years. Neither did taxpayer make installment payments
of estimated tax, as he was required to do, per quarter for 1979 and 1980.
L

Taxpayer has not filed a federal income tax return since 1976, although he had
sufficient income to require that a return be filed for each year since 1976. Moreover,
taxpayer was repeatedly advised by the Internal Revenue Service that the protest
documents he filed since 1976 did not constitute income tax returns. Further, in a
deliberate attempt to avoid the recordation of his income, taxpayer cashed checks
received in payment for his services at a number of financial institutions but deposited
less than half of his gross receipts in bank accounts. In 1981, taxpayer was convicted
on two counts of violating 26 U.S.C. §7206(1) of the Internal Revenue Code by filing
false returns for 1975 and 1976 and on two counts of violating Section 7203 of the Code
by willfully and knowingly failing to file returns for 1977 and 1978. After his conviction,
taxpayer told his probation officer that he transferred title to his house and was dealing
in cash so that the Internal Revenue Service would not be able to reach his assets.

The Commissioner of the Internal Revenue Service determined deficiencies in
taxpayer's income taxes for 1979 and 1980 and further assessed civil penalties for each
of those years. Taxpayer opposed the proposed deficiencies and fraud penalties by
claiming that his labor was not income and that the deficiency was based on fraud.
Moreover, taxpayer filed a motion to dismiss the proceedings claiming the Internal
Revenue Service lacked jurisdiction over him. Taxpayer also moved for attorney fees.
The Tax Court found that payment for services is taxable income. It also denied
taxpayer's motion to dismiss for lack of jurisdiction and motion for attorney fees.
Finally, the Tax Court sustained the Commissioner's deficiency determination and civil

fraud penalties.




IL

On appeal, taxpayer claims that the Tax Court erred in using evidence developed
in the course of a grand jury investigation and that the Tax Court lacked subject matter
jurisdiction. For the following reasons we reject taxpayer's contentions and affirm the
decision of the Tax Court.

A.

Taxpayer first argues that the notice of deficiency was improperly calculated
using evidence developed in the course of a grand jury investigation and released to
the Internal Revenue Service in violation of Rule 6(e) of the Federal Rules of Criminal
Procedure. Rule 6(e)(2) of the Federal Rules of Criminal Procedure imposes a general
rule of secrecy over matters occuring before a grand jury. However, subsection (e)(3)(C)(i)
of Rule 6(e) provides that disclosure otherwise prohibited may be made "when so directed
by a court preliminary to or in connection with a judicial proceeding." Taxpayer thus
contends that the calculation of his civil tax liabilities with evidence from the grand
jury investigation is prohibited by Rule 6(e)(2) and the Supreme Court's holdings in

United States v. Baggot, 463 U.S. 476 (1983) and United States v. Sells Engineering,

Inc., 463 U.S. 418 (1983).

The Supreme Court in Sells Engineering held that government attorneys, other

than those working on the criminal matters to which the grand jury investigation pertains,

must obtain a court order under subparagraph (C)(i) to obtain grand jury material. 463

U.S. at 441-442. In Baggot the Supreme Court held that an Internal Revenue Service

audit of civil tax liability was not "preliminary to or in connection with a judicial
proceeding" and, therefore, that disclosure of grand jury material could not be made
under the exception in subparagraph (C)(i) for such purposes.

We do not believe the Supreme Court's holdings in Sells Engineering or Baggot

are applicable to the instant case. Neither case prohibits the use of evidence presented

at a criminal trial in determining a taxpayer's civil tax liability. Evidence presented at
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a criminal trial is not protected by the guarantees of secrecy surrounding a grand jury
investigation, but are matters of public record.

Even if the material in question had been presented only to a grand jury and not
at trial, Baggot would not prohibit its use in this instance. The evidence brought
before the grand jury that indicted taxpayer had been developed in the course of an
investigation previously conducted by a special agent of the Internal Revenue Service.
The agent's report was in the possession of the Internal Revenue Service prior to the
grand jury investigation. Thus, the basis for determining taxpayer's income tax liability
for the years in issue was generated internally and was not derived from grand jury
material.

B.

Taxpayer's second argument is that the Tax Court lacks subject matter jurisdiction
in this case because the Sixteenth Amendment was never ratified by a sufficient number
of states to become part of the Constitution. Specifically, taxpayer argues that the
Sixteenth Amendment was not ratified by three-fourths of the states because Ohio was
not a state at the time of ratification and many of the states' resolutions ratifying it
contained typographical and punctuation errors. This argument is without merit.

The Supreme Court first held the Sixteenth Amendment constitutional nearly

seventy years ago, Brushaber v. Union Pacific Railroad Company, 240 U.S. 1, (1916),

and "'recognition of the validity of [that] amendment [has] continue[d] in an unbroken

line.'"" Knoblauch v. Commissioner, 749 F.2d 200, 202 (5th Cir. 1984), quoting Parker

v. Commissioner, 724 F.2d 469, 471 (5th Cir. 1985). Appellant's argument that Ohio

was not a state when the amendment was ratified has been rejcted by every court
considering it. See Knoblauch, 749 F.2d at 201. Next, since taxpayer does not claim
that the alleged typographical errors went to the meaning of the amendment, we can
only conclude that they did not effect the drafters' purpose. Moreover, inasmuch as

the state legislators are enpowered by the Constitution only to ratify or reject and not




to amend a proposed amendment, it must be presumed, in the absence of any indication
to the contrary, that they intended to ratify it.

The Secretary of State certified that the Sixteenth Amendment had been ratified
by the legislators of the required number of states, and the Supreme Court has held

his certfication is binding on the courts. See Leser v. Garnett, 258 U.S. 130 (1922).

Taxpayer argues that the Secretary acted fraudulently in certifying the amendment.

However, taxpayer offers no evidence of fraud in the Secretary's action. Consequently,
taxpayer's argument concerning the validity of the Sixteenth Amendment is totally
without merit.

Taxpayer did not challenge the correctness of the Tax Court's determination of
the deficiencies in or the additions to his taxes. This Court will not disturb the decision
of the Tax Court in the absence of clearly erroneous findings that the taxpayer engaged
in fraudulent behavior.

Accordingly, for the reasons given above, we affirm the ruling of the Tax Court

against James W. Sisk.




RECOMMENDED FOR FULL TEXT PUBLICATION
See, Sixth Circuit Rule 24

No. 85-1310

UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

James W. Sisk,
Petitioner-Appellant,

V. ON APPEAL from the United
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Decided and Filed May 22, 1986

Before: KEITH and KENNEDY, Circuit Judges, and
UNTHANK, District Judge*.

KEITH, Circuit Judge. This is an appeal from a judgment
of the Tax Court which determined that the taxpayer, James
W. Sisk, was deficient in the payment of federal income taxes
for the years 1979-80 in the amount of $59,674. The Tax
Court imposed a fifty percent civil fraud penalty of $29,837
against the taxpayer pursuant to 26 U.S.C. § 6653(b). The
Tax Court also found taxpayer liable under 26 U.S.C. § 6654

*Honorable G. Wix Unthank, United States District Judge for the
Eastern District of Kentucky, sitting by designation.
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in the amount of $3,158 due to underpayment of estimated
taxes. Taxpayer now appeals this decision of the Tax Court.

During the taxable years 1979 and 1980, taxpayer oper-
ated, as sole proprietor, a computer consultant service firm.
Taxpayer failed to maintain or submit to the Internal Reve-
nue Service adequate books or records of the operation of
his business for the taxable years of 1979 and 1980. Although
he received adjusted gross income in 1979 and 1980 in the
amounts of $65,282.13 and $62,894.76, respectively, he did
not file income tax returns for those years. Neither did tax-
payer make installment payments of estimated tax, as he was
required to do, per quarter for 1979 and 1980.

I.

Taxpayer has not filed a federal income tax return since
1976, although he had sufficient income to require that a
return be filed for each year since 1976. Moreover, taxpayer
was repeatedly advised by the Internal Revenue Service that
the protest documents he had filed since 1976 did not consti-
tute income tax returns. Further, in a deliberate attempt to
avoid the recordation of his income, taxpayer cashed checks
received in payment for his services at a number of financial
institutions but deposited less than half of his gross receipts
in bank accounts. In 1981, taxpayer was convicted on two
counts of violating 26 U.S.C. § 7206(1) of the Internal Reve-
nue Code by filing false returns for 1975 and 1976 and on
two counts of violating Section 7203 of the Code by willfully
and knowingly failing to file returns for 1977 and 1978. After
his conviction, taxpayer told his probation officer that he
transferred title to his house and was dealing in cash so that
the Internal Revenue Service would not be able to reach his
assets.

The Commissioner of the Internal Revenue Service deter-
mined deficiencies in taxpayer’s income taxes for 1979 and
1980 and further assessed civil penalties for each of those
years. Taxpayer opposed the proposed deficiencies and fraud
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penalties by claiming that his labor was not income and that
the deficiency was not based on fraud. Moreover, taxpayer
filed a motion to dismiss the proceedings claiming the Inter-
nal Revenue Service lacked jurisdiction over him. Taxpayer
also moved for attorney fees. The Tax Court found that pay-
ment for services is taxable income. It also denied taxpayer’s
motion to dismiss for lack of jurisdiction and motion for
attorney fees. Finally, the Tax Court sustained the Commis-
sioner’s deficiency determination and civil fraud penalties.

IL.

On appeal, taxpayer claims that the Tax Court erred in
using evidence developed in the course of a grand jury inves-
tigation and that the Tax Court lacked subject matter juris-
diction. For the following reasons we reject taxpayer’s con-
tentions and affirm the decision of the Tax Court.

A.

Taxpayer first argues that the notice of deficiency was
improperly calculated using evidence developed in the course
of a grand jury investigation and released to the Internal Rev-
enue Service in violation of Rule 6(e) of the Federal Rules
of Criminal Procedure. Rule 6(e)(2) of the Federal Rules of
Criminal Procedure imposes a general rule of secrecy over
matters occurring before a grand jury. However, subsection
(e)(3)(C)(1) of Rule 6(e) provides that disclosure otherwise
prohibited may be made “when so directed by a court prelim-
inarily to or in connection with a judicial proceeding.” Tax-
payer thus contends that the calculation of his civil tax liabili-
ties with evidence from the grand jury investigation is
prohibited by Rule 6(¢e)(2) and the Supreme Court’s holdings
in United States v. Baggot, 463 U.S. 476 (1983) and United
States v. Sells Engineering, Inc., 463 U.S. 418 (1983).

The Supreme Court in Sells Engineering held that govern-
ment attorneys, other than those working on the criminal
matters to which the grand jury investigation pertains, must
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obtain a court order under subparagraph (C)(i) to obtain
grand jury material. 463 U.S. at 441-442. In Baggot the
Supreme Court held that an Internal Revenue Service audit
of civil tax liability was not “preliminary to or in connection
with a judicial proceeding” and, therefore, that disclosure of
grand jury material could not be made under the exception
in subparagraph (C)(i) for such purposes.

We do not believe the Supreme Court’s holdings in Sells
Engineering or Baggot are applicable to the instant case. Nei-
ther case prohibits the use of evidence presented at a criminal
trial in determining a taxpayer’s civil tax liability. Evidence
presented at a criminal trial is not protected by the guarantees
of secrecy surrounding a grand jury investigation, but are
matters of public record.

Even if the material in question had been presented only
to a grand jury and not at trial, Baggot would not prohibit
its use in this instance. The evidence brought before the grand
jury that indicted taxpayer had been developed in the course
of an investigation previously conducted by a special agent
of the Internal Revenue Service. The agent’s report was in
the possession of the Internal Revenue Service prior to the
grand jury investigation. Thus, the basis for determining tax-
payer’s income tax liability for the years in issue was gener-
ated internally and was not derived from grand jury material.

B.

Taxpayer’s second argument is that the Tax Court lacks
subject matter jurisdiction in this case because the Sixteenth
Amendment was never ratified by a sufficient number of
states to become part of the Constitution. Specifically, tax-
payer argues that the Sixteenth Amendment was not actually
ratified because: (1) Ohio was not an enrolled state at the time
it ratified the amendment and yet the Secretary of State
counted Ohio as a ratifying state; and (2) many of the other
states’ resolutions ratifying the amendment contained typo-
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graphical and punctuation errors. This argument is without
merit.

The Supreme Court first recognized that the Sixteenth
Amendment was part of the Constitution nearly seventy
years ago, Brushaber v. Union Pacific Railroad Company, 240
U.S. 1 (1916), and “ ‘recognition of the validity of [that]
amendment [has] continue[d] in an unbroken line.’”
Knoblauch v. Commissioner, 749 F.2d 200, 202 (5th Cir.
1984), quoting Parker v. Commissioner, 724 F.2d 469, 471
(S5th Cir. 1984). Appellant’s argument that Ohio was not a
state when the amendment was ratified has been rejected by
every court considering it. See Knoblauch, 749 F.2d at 201.
Next, since taxpayer does not claim that the alleged typo-
graphical errors went to the meaning of the amendment, we
can only conclude that they did not effect the drafter’s pur-
pose. Moreover, inasmuch as the state legislatures are
enpowered by the Constitution only to ratify or reject and
not to amend a proposed amendment, it must be presumed,
in the absence of any indication to the contrary, that they
intended to ratify it.

The Secretary of State certified that the Sixteenth Amend-
ment had been ratified by the legislatures of the required
number of states, and the Supreme Court has held his certifi-
cation is binding on the courts. See Leser v. Garnett, 258 U.S.
130 (1922). Taxpayer argues that the Secretary acted fraudu-
lently in certifying the amendment. However, taxpayer offers
no evidence of fraud in the Secretary’s action. Consequently,
taxpayer’s argument concerning the validity of the Sixteenth
Amendment is totally without merit.

Taxpayer did not challenge the correctness of the Tax
Court’s determination of the deficiencies in or the additions
to his taxes. In the absence of clearly erroneous findings, this
Court will not disturb the decision of the Tax Court.

Accordingly, for the reasons given above, we affirm the rul-
ing of the Tax Court against James W. Sisk. :
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January 6,

Honorable Cornelia G. Kennedy

U.S. Court of Appeals for the Sixth Circuit
744 Federal Building

Detroit, Michigan 48226

Re: No. 85-1310
John W. Sisk v. Commissioner of Internal Revenue
(argued 12/05/85)

Dear Nealie:

[, generally, can accommodate your proposed suggestions in the above-entitled
matter. However, I see no reason to delete the reference to installments. On page 16
of the distriet court's opinions, Judge Scott specifically refers to the estimated tax
payments as "installment payments of estimated tax."

Thank you for your suggestions, and if there are any additional comments, do
not hesitate to advise me.

Sincerely,

s

Damon J. Keith
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

JAMES W. SISK,
Petitioner-Appellant, On Appeal From the United States
Tax Court.

V.

COMMISSIONER OF INTERNAL
REVENUE,

Respondent-Appellee.

Decided and Filed:

BEFORE: KEITH and KENNEDY, Circuit Judges, and UNTHANK*

KEITH, Circuit J.: This is an appeal from a judgment of the Tax Court which
determined that the taxpayer, James W. Sisk, was deficient in the payment of federal
income taxes for the years 1979-80 in the amount of $59,674. The Tax Court imposed
a fifty percent civil fraud penalty of $29,837 against the taxpayer pursuant to 26 U.S.C.
86653(b). The Tax Court also found taxpayer liable under 26 U.S.C. §6654 in the amount
of $3,158 due to underpayment of estimated taxes. Taxpayer now appeals this decision
of the Tax Court.

During the taxable years 1979 and 1980, taxpayer operated, as sole proprietor,
a computer consultant service firm. Taxpayer failed to maintain or submit to the

Internal Revenue Service adequate books or records of the operation of his business

for the taxable years of 1979 and 1980. Although he received adjusted gross income in

*Honorable G. Wix Unthank, United States Distriet Judge for the Eastern District
of Kentueky, sitting by designation.
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1979 and 1980 in the amounts of $65,282.13 and $62,894.76, respectively, he did not
file income tax returns for those years. Neither did taxpayer make installment payments
of estimated tax, as he was required to do, per quarter for 1979 and 1980.
L

Taxpayer has not filed a federal income tax return since 1976, although he had
sufficient income to require that a return be filed for each year since 1976. Moreover,
taxpayer was repeatedly advised by the Internal Revenue Service that the protest
documents he had filed since 1976 did not constitute income tax returns. Further, in
a deliberate attempt to avoid the recordation of his income, taxpayer cashed checks
received in payment for his services at a number of financial institutions but deposited
less than half of his gross receipts in bank accounts. In 1981, taxpayer was convicted
on two counts of violating 26 U.S.C. §7206(1) of the Internal Revenue Code by filing
false returns for 1975 and 1976 and on two counts of violating Section 7203 of the Code
by willfully and knowingly failing to file returns for 1977 and 1978. After his conviction,
taxpayer told his probation officer that he transferred title to his house and was dealing
in cash so that the Internal Revenue Service would not be able to reach his assets.

The Commissioner of the Internal Revenue Service determined deficiencies in
taxpayer's income taxes for 1979 and 1980 and further assessed civil penalties for each
of those years. Taxpayer opposed the proposed deficiencies and fraud penalties by
claiming that his labor was not income and that the deficiency was based on fraud.
Moreover, taxpayer filed a motion to dismiss the proceedings claiming the Internal
Revenue Service lacked jurisdiction over him. Taxpayer also moved for attorney fees.
The Tax Court found that payment for services is taxable income. It also denied
taxpayer's motion to dismiss for lack of jurisdiction and motion for attorney fees.
Finally, the Tax Court sustained the Commissioner's deficiency determination and civil

fraud penalties.




85-1310

1L
On appeal, taxpayer claims that the Tax Court erred in using evidence developed
in the course of a grand jury investigation and that the Tax Court lacked subject matter
jurisdiction. For the following reasons we reject taxpayer's contentions and affirm the
decision of the Tax Court.
AL
Taxpayer first argues that the notice of deficiency was improperly calculated
using evidence developed in the course of a grand jury investigation and released to
the Internal Revenue Service in violation of Rule 6(e) of the Federal Rules of Criminal
Procedure. Rule 6(e)(2) of the Federal Rules of Criminal Procedure imposes a general
rule of secrecy over matters occurring before a grand jury. However, subsection
(e)(3)(C)(i) of Rule 6(e) provides that disclosure otherwise prohibited may be made "when
so directed by a court preliminarily to or in connection with a judicial proceeding."
Taxpayer thus contends that the calculation of his ecivil tax liabilities with evidence
from the grand jury investigation is prohibited by Rule 6(e)(2) and the Supreme Court's

holdings in United States v. Baggot, 463 U.S. 476 (1983) and United States v. Sells

Engineering, Inc., 463 U.S. 418 (1983).

The Supreme Court in Sells Engineering held that government attorneys, other

than those working on the criminal matters to which the grand jury investigation pertains,
must obtain a court order under subparagraph (C)(i) to obtain grand jury material. 463
U.S. at 441-442. In Baggot the Supreme Court held that an Internal Revenue Service
audit of civil tax liability was not "preliminary to or in connection with a judicial
proceeding" and, therefore, that disclosure of grand jury material could not be made
under the exception in subparagraph (C)(i) for such purposes.

We do not believe the Supreme Court's holdings in Sells Engineering or Baggot

are applicable to the instant case. Neither case prohibits the use of evidence presented

at a criminal trial in determining a taxpayer's civil tax liability. Evidence presented at
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a criminal trial is not protected by the guarantees of secrecy surrounding a grand jury
investigation, but are matters of public record.

Even if the material in question had been presented only to a grand jury and not

at trial, Baggot would not prohibit its use in this instance. The evidence brought

before the grand jury that indicted taxpayer had been developed in the course of an
investigation previously conducted by a special agent of the Internal Revenue Service.
The agent's report was in the possession of the Internal Revenue Service prior to the
grand jury investigation. Thus, the basis for determining taxpayer's income tax liability
for the years in issue was generated internally and was not derived from grand jury
material.

B.

Taxpayer's second argument is that the Tax Court lacks subject matter jurisdiction
in this case because the Sixteenth Amendment was never ratified by a sufficient number
of states to become part of the Constitution. Specifically, taxpayer argues that the
Sixteenth Amendment was not actually ratified because: (1) Ohio was not an enrolled
state at the time it ratified the amendment and yet the Secretary of State counted Ohio
as a ratifying state; and (2) many of the other states' resolutions ratifying the amendment
contained typographical and punctuation errors. This argument is without merit.,

The Supreme Court first recognized that the Sixteenth Amendment was part of

the Constitution nearly seventy years ago, Brushaber v. Union Pacific Railroad Company,

240 U.S. 1 (1916), and "'recognition of the validity of [that] amendment [has] continue[d]

in an unbroken line." Knoblauch v. Commissioner, 749 F.2d 200, 202 (5th Cir. 1984),

quoting Parker v. Commissioner, 724 F.2d 469, 471 (5th Cir. 1984). Appellant's argument

that Ohio was not a state when the amendment was ratified has been rejected by every
court considering it. See Knoblauch, 749 F.2d at 201. Next, since taxpayer does not
claim that the alleged typographical errors went to the meaning of the amendment, we

can only conclude that they did not effeet the drafters' purpose. Moreover, inasmuch
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as the state legislatures are enpowered by the Constitution only to ratify or reject and

not to amend a proposed amendment, it must be presumed, in the absence of any
indication to the contrary, that they intended to ratify it.

The Secretary of State certified that the Sixteenth Amendment had been ratified
by the legislatures of the required number of states, and the Supreme Court has held

his certfication is binding on the courts. See Leser v. Garnett, 258 U.S. 130 (1922).

Taxpayer argues that the Secretary acted fraudulently in certifying the amendment.
However, taxpayer offers no evidence of fraud in the Secretary's action. Consequently,
taxpayer's argument concerning the validity of the Sixteenth Amendment is totally
without merit.

Taxpayer did not challenge the correctness of the Tax Court's determination of
the deficiencies in or the additions to his taxes. In the absence of clearly erroneous
findings, this Court will not disturb the decision of the Tax Court.

Accordingly, for the reasons given above, we affirm the ruling of the Tax Court

against James W. Sisk.




UNITED STATES COURT OF APPEALS
SIxXTH CIRCUIT

MICHIGAN-OHIO-KENTUCKY-TENNESSEE

G December 31, 1985
CORNELIA G. KENNEDY

CIRCUIT JUDGE

U.S. COURT HOUSE

DETROIT, MICHIGAN 48226

Honorable Damon J. Keith
United States Court of Appeals

for the Sixth Circuit
Detroit, MI 48226

Re: No. 85-1310, United States v. Sisk
Heard 12/5/85

Dear Judge Keith:

I generally concur in your proposed opinion in this case, but have the following
suggestions:

I would suggest on page 2, deleting reference to installments. The estimated
tax payments, although made four times a year, are not technically installment payvments.
I would suggest substituting for the last sentence on page 2, the following: Neither
did taxpayer make estimated tax payments, as he was required to do, for 1979 and 1980.

On page 4, I do not believe the taxpaver is saying that Ohio is not a state, but
rather that Ohio was not an "enrolled" state at the time it ratified the Sixteenth
Amendment. Accordingly, T would suggest substituting for the second sentence under
section B., on page 4, the following: Specifically, taxpayer argues that the Sixteenth
Amendment was not actuallv ratified because (1) Ohio was not an enrolled state at
the time it ratified the amendment and vet the Secretary of State counted Ohio as a
ratifying state and (2) many of the other states' resolutions ratifying the amendment
contained typographical and punctuation errors.

In the following paragraph, I cannot agree that the Supreme Court held the
Sixteenth Amendment constitutional in Brushaber v. Union Pacific Railroad Company.
Its constitutionality was not challenged in that case. I recognize that the Fifth Circuit
in Knoblauch v. Commissioner makes the same statement that you do, but a careful
reading of Brushaber reveals that the Knoblauch court is not correct. I would suggest
substituting for the first part of the first sentence, of that paragraph, the following:
The Supreme Court first recognized that the Sixteenth Amendment was part of the
Constitution nearly seventy years ago, Brushaber v. Union Pacific Railroad Company,
240 USSRl (191 6N

Finally, I think that the last sentence in the second paragraph on page 5 is
confusing. I would suggest putting the phrase "in the absence of clearly erroneous
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findings" either in the beginning or at the end of the sentence.

If vou can accommodate these concerns, I concur.
Sincerelv vours,
Cornelia G. Kennedv

CGK:em

ce: Honorable G. Wix Unthank




Assuming a determination of an unqualified public
right of way and an unqualified first amendment right then one
must agree with the conclusion of Judge Kennedy.

However, is there an unqualified first. amendment right?
The matter in issue is the placement of the container in which the
first amendment material will rest. Is this an unqualified first
amendment right. The constitution guarantees freedom of speech
which includes freedom of expression and freedom of press. The

freedom of the press is mere written verbal speech and expression.

Thex Pabli Sy Fsi ey Oy Wayx ddx B Eesidential area,

But is the container xmxwRxxk or package in which the first amendment
material will be placed entitled to the same contstitutional
protection?

The public right of way involved in the present contro-

versy isnt a publc park, a business mall nor a commer€&ial thorough-

fare but a residential area.

{

The speech inwolvedylis commercial speech in that it is

contained in a newspaper for sale.
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