UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE DIVISION

CIVIL ACTION NO. 78-137

MATTHEW NEELEY, ET AL, PLAINTIFFS,

VS. MEMORANDUM OPINION AND ORDER

MIDDLE STATES COAL COMPANY, ET AL, DEFENDANTS.
* * * *

On 19 January 1906, the Wiremans, Daniel and Susan,
entered into an agreement with John W. Kaufman to convey
the mineral rights to certain lands on the waters of Bull
Creek of the Main Licking River in Magoffin County,
Kentucky. The agreement contained a reference to a
reservation of an indefinite twenty (20) acres around the
house. Kaufman assigned his rights, or certain rights,

under the agreement to E. H. Yost on 5 March 1906.

Subsequently, E. H. Yost made an assignment to D. V.

Lowther on 27 March 1908. By reason of an internal dispute,

among many about "who owned and owned what", a civil action
was instituted in the Magoffin Circuit Court, wherein the
Wiremans, Kaufman, assignees and others were parties thereto.

This action concluded in a judgment and Court sale of the

mineral rights to D. V. Lowther as purchaser in December of




1912. The judgment and Court sale did not mention nor
contain any reservation or exception.

The plaintiffs in this action are heirs and
successors of the Wiremans. The defendants are successors

to the purchaser at the Court sale. The dispute is for

royalties from coal allegedly taken from an area in or

near the old homeplace. The tempo and legal theories of
this action were, in many ways, similar to the weather in
the month of March. 1Initially, the parties considered or
treated the 1906 agreement as a conveyance. Subsequently,
an issue developed as to whether or not the alleged
reservation was a part of the property on which the
defendants were mining. However, the defendant, Middle
States Coal Company, consistently denied that plaintiffs
were the owners of the mineral rights on which the defendant
has been mining.

A trial was had upon the merits by the Court, and
upon its conclusion the parties were directed to file
post-trial briefs upon the following issues:

1. Whether or not the 1906 agreement contained a
reservation?

2. Whether or not the failure of the judgment and
Court deed to mention or contain a reservation was a mutual

mistake and a scrivener's error?
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3. Whether or not the plaintiffs, at the conclusion
of the evidence may amend their pleadings to raise the
issue of reformation of a deed?
4. What is the effect of the Statute of Limitations?
An issue was subsequently added by the Court:
5. Whether or not this Court may reform the deed

of another Court?

After considering the pleadings, evidence and
statements of points and authorities, the Court is of the
opinion and finds that the plaintiffs are not entitled to

the relief demanded in their complaint.

1906 Agreement to Convey

While the 1906 agreement to convey may have
demonstrated an intent for the Wiremans to have a reservation
or exception, it did not definitively establish one. Land
within exception in a deed must be described with same

certainty as property granted. Carr v. Baldwin,

190 S.w.2d 692, 162 A.L.R. 285; Dotson v. Kentland Coal

and Coke Co., 265 S.W.2d 466. The terms "reservation' and
"exception" in deeds are often used interchangeably as
meaning the same thing, and hence a technical misnomer does
not defeat an attempted reservation or exception.

gliarki v Pauliey, il65 SeWe2dEl 6l RhodesiviaiBennetty,

211 S.W.2d 693. While the parties recognized that the 1906
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agreement was a contract to convey and that an ambiguous
reference therein would be of the same ambiguity in a deed,
the plaintiffs contend that by reason of a merger doctrine
such intent for an exception or reservation is a part of

the Court deed in 1912. Allen v. Henson, 217 S.W.2d 120;

Borden v. Lichford, 619 S.W.2d 715. Further, the ambiguity

is made sufficiently definite by the evidence introduced
at the trial as to the location of the homeplace so as to

cure any such defect. Scott v. Spurr, 184 S.W. 866.

Conceding, arguendo, the framework of plaintiffs'
legal reasoning, the Court is of the opinion and finds
that the probative evidence did not sufficiently establish
the location of the homeplace buildings nor the geometric
configuration of the twenty-acre boundary around said
buildings to create a valid exception or reservation.

FAILURE OF JUDGMENT AND DEED
TO CONTAIN RESERVATION OR EXCEPTION

There was no evidence as to the motive, intent or
reason for the failure of the Court deed to contain an
exception or reservation as contained in the contract to
convey. Under Kentucky law, a simple preponderance of the
evidence is not enough to overcome a presumption that the
deed on file in public records is a true and complete
testimonial as to the terms of the conveyance. K.R.S. 61.060;

Hi Hat Elkhorn Coal Co. v. Kelly, 205 F.Supp. 764.
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AMENDMENT TO RAISE ISSUE OF REFORMATION

Kentucky Rule of Civil Procedure 15.02, which is
the same or similar to Federal Rule of Procedure 18(b),
permits an amendment of the pleadings at the conclusion
of the evidence. However, the Court may take cognizance
only of issues that have been tried as if made up by the
pleadings. Notwithstanding evidence demonstrating an
intent for a reservation or exception in the agreement,
because of the failure of same in the Court deed, together
with a paucity of evidence as to the homeplace and an
indefinite boundary therearound, and the failure to plead
such issue and the passing of seventy years in time,
the Court denies the motion to amend.

POWER OF THIS COURT
TO AMEND A COURT DEED OF ANOTHER COURT

The 1912 deed was a Court deed. It was a deed
made and approved by a judgment of the Magoffin County
Circuit Court. The jurisdiction of the Court as to the
parties and subject matter has never been questioned.
The validity of the judgment has never been challenged
nor placed in issue. Even if the parties agreed that a
mutual mistake had been made, the Court is not convinced

that it has the power to reform a deed made pursuant to a

judgment of another court. The Judgment of a court having
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jurisdiction of the parties and the subject matter is

conclusive as to all the media concludeni against collateral
attack. ULSEE ALY, IGonst: WArticilie 4l =Sectiion INok #ilt.

Jackson v. Kentucky River Mills, 65 F.Supp 601; Smith v.

Decker, 374 S.W.2d 487; Harper v. Martin, 552 S.W.2d 690.

This Court finds that any action to reform the 1912 deed
is a collateral attack upon the judgment ordering and
approving such deed. Any action concerning relief from
such judgment or orders of the Magoffin County Circuit
Court must be in said Court pursuant to Rule 60 of the

Kentucky Rules of Civil Procedure.

STATUTES OF LIMITATION

This matter having been disposed of upon other
grounds, the Court is of the opinion that it is

unnecessary to comment upon the remaining issues.

Accordingly, IT IS HEREBY ORDERED, that judgment
be entered for the defendants denying plaintiffs the
relief demanded in their complaint, pursuant to this

memorandum opinion and order.
]

/

e
This the ¢/ =~ day of February, 1983.
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G. WIX UNTHANK, JUDGE




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE DIVISION
CLViT ACTIEONENO: 7.8 =131

MATTHEW NEELEY, ET AL, PLAINTIFFS,
VS: FINAL JUDGMENT
MIDDLE STATES COAL COMPANY, ET AL, DEFENDANTS

Pursuant to a memorandum opinion and order entered this
date, it is ORDERED and ADJUDGED,

That judgment be and hereby is entered in favor of the defendant,
Middle States Coal Company, and against the plaintiffs, Matthew Neeley,
et al., denying the plaintiffs demands and claim for relief and that
said plaintiffs take nothing herein and that the defendant have and re-
cover its costs herein expended.

This is a judgment between all the parties upon all the issues

and there is no reason for delay;therefore, this is a final judgment.

(4%
This the Zé"’ day of February, 1983.
Al { ) f )
== J" i J AL //Lﬂ/\%l_/l//t// J

Judgé




466 Ky.

and skill which may be used under same or
similar circumstances.

[6] Appellee contends that there was no
evidence of negligence on its part and the
case should not have gone to the jury in any
event. In view of the conflict of opinion
concerning the safety and practicability of
insulating the wires, and the fact that they
were maintained in close proximity to the
lot where decedent and other employees of
the construction company were required to
work, we think that there was sufficient evi-
dence of negligence to go to the jury.

[7,8] Appellee also insists that the de-
cedent was guilty of contributory negli-
gence as a matter of law, and appellant
contends that no instruction on contributory
negligence should have been given. We do
not think cither argument warrants an ex-
tended discussion. The evidence is not suffi-
cient to indicate wanton or reckless negli-
gence on the part of the defendant. Nei-
ther was there such evidence of negligence
on the part of the decedent as would justify
us to conclude that he was contributorily
negligent as a matter of law. The instruc-
tion on contributory negligence was proper=

ly given.

(9] Appellant also complains of the ad-
mission of certain evidence interpreting the
ordinance in question. Since the ordinance
is plain and unambiguous on its face, such
evidence was incompetent. Iowever, it is
competent to introduce evidence relating to
the effectiveness, practicability, or safety of
complying with its terms.

[10] Appellant also insists that the court
erred in refusing to admit certain testimony
which appears in the record by avowal.
The crane operator avowed that if per-
mitted to testify on the subject he would
state that while operating his crane else-
where near high tension wires the electric
current “jumped” from the wires to his
boom. The court properly excluded this
testimony, since appellant did not show that
the conditions relative to the operation of
the crane elsewhere were similar to the

265 SOUTH WESTERN REPORTER, 2d SERIES

conditions in the instant case. Moors v,
Kentucky Electrical Company, 182 Ky, 825
208 S.W. 15. The conditions may have'
been greatly dissimilar. For example, the
amount of voltage carried by the high tep.
sion wires in the two situations may haye
greatly varied.

For the reasons indicated, the judgment
is reversed for proceedings consistent wity
this opinion.

MILLIKEN, J., not sitting,

DOTSON

V.

KENTLAND COAL & COKE CO. et aj
Court of Appeals of Kentucky,
Feb. 26, 1954,

Action by successors in title to grantes
named in deed conveying coal and Minerals
under 720 acres of land, against owner of
surface of such land, to quiet title againg
exception contained in deed, and to recoyer
value of coal removed by defendant by rea.
son of such exception. The Pike Circyit
Court, Pike County, R. C. Littleton, I ex;
tered judgment decreeing the exception in.
valid, and defendant appealed. The Court
of Appeals, Duncan, J., held that Whers
exception reserved to grantor “five acre
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Creek near where the bank is now opened®
and, immediately after execution of dccﬁ'
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amounted to a selection of the coal most
accessible to the opening.

Judgment reversed with directions.

1. Deeds €=139

Land embraced in an exception must
be described with same definiteness and
certainty that is required when describing

the property granted, and if the exception

is not described with certainty, grantce 1s
entitled to benefit of the defect.

2. Deeds €=139

Where an exception is described as
only a certain quantity of land out of a
larger tract, the grantor can cure the un-
certainty in the description of excepted
area by selection of excepted quantity, in
which case exception is not void if selec-
tion is made in a reasonable time.

3. Mines and Minerals €=55(5)

Where deed conveying coal and min-
erals under 720 acres of land, executed in
1903, contained exception reserving to
grantor five acres “on the west side of
Dicks Fork of Feds Creek near where the
bank is now opened”, and, immediately aft-
er execution of deed, grantor commenced
removing coal through the open bank re-
ferred to in the exception, which opera-
tions were continued for some 46 years
without complaint or objection from gran-
tees or their successors in title, even if the
description in deed were insufficient to
identify the five acres excepted, defect was
cured by possession and use of the coal
bank, which amounted to a selection of the
coal most accessible to the opening.

J. E. Childers, Francis M. Burke, Pike-
ville, for appellant.

Hobson & Scott, Pikeville, for appellees.

DUNCAN, Justice.

This appeal is from a judgment decreeing
invalid an exception which appears in a
conveyance of coal and minerals.

On March 26, 1903, G. W. Dotson con-
veyed to Northern Coal & Coke Company
the coal and minerals under 720 acres of
land in Pike County. The dced contains
this exception: “Grantor G. W. Dotson re-
serves five acres on the west side of Dicks
Fork of Feds Creck near where the bank is
now opened.”” Appellant, Mary J. Dotson,
is the owner of the surface and acquired by
deed from G. W. Dotson all of his title to
the excepted minerals. Appellee, Kentland
Coal & Coke Company, is the successor in
title of Northern Coal & Coke Company.

An open coal bank was located on the
land at the time of the conveyance, and the
appellant and her grantor have continuous-
ly mined and removed coal from this bank
since the exccution of the deed in 1903.
The mining of coal from this opening seems
to have been limited to such quantities as
were necessary for the domestic use of the
Dotsons and their neighbors until early in
1949, when appellant’s son commenced min-
ing on a commercial basis. At that time,
appellant made a survey for the purpose of
marking the boundary of the 5-acre ex-
ception. No complaint was made by appel-
lees concerning the removal of coal until
sometime in 1949. In December of that
year, appellees instituted this action to quict
title and recover the value of coal removed
by appellant. The lower court held the ex-
ception invalid, quieted appellees’ title, and
referred the case to the master commis-
sioner for an accounting on the amount and
value of coal mined by appellant.

[1,2] Kentucky, with a majority of the
states, is committed to the view that land
embraced in an exception must be described
with the same definiteness and certainty that
is required when describing the property
granted, and if the exception is not de-
scribed with certainty, the grantee is en-
titled to the benefit of the defect. Justice
v. Justice, 239 Ky. 155, 39 S.W.2d 250;
Carr v. Baldwin, 301 Ky. 43, 190 S.W.2d
692, 162 A.L.R. 285; Jenkins Co. v. Ramey,
Ky., 239 S.W.2d 458. An exception to the
gencral rule, likewise recognized by a ma-
jority of the jurisdictions, is that where an
exception is described as only a certain
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quantity of land out of a larger tract, the
grantor can cure the uncertainty in the
description of the excepted arca by a se-
lection of the excepted quantity, in which
case the exception is not void if the selection
is made in a reasonable time. Pima Farms
Co. v. McDonald, 30 Ariz. 82, 24+ P. 1022;
Stephens v. Terry, 178 Ky. 129, 198 S.W.
768.

[3] Assuming, without deciding, that the
description in this deed is insufficient to
identify the 5 acres of coal which are ex-
cepted, the defect is cured if the appellant’s
possession and use of the coal bank are
sufficient to bring her within the rule of
Stephens v. Terry, supra. Neither that
case nor those from other states in which
the rule is applied indicates the exact man-
ner in which the selection of the excepted
area shall be made. We doubt that any
hard and fast rule applicable to all situ-
ations would be practical since the manner
of selection and means of identification
would necessarily vary as depending on the
facts and circumstances of each case.
Here, the exception was of coal and min-
erals. Immediately after the exccution of
the deed in 1903, the grantor commenced
removing coal through the open bank re-
ferred to in the exception. These oper-
ations were continued for some forty-six
years without complaint or objection from
appellees or their predecessors in title. Un-
der the circumstances, we think this
amounted to a selection of the coal most
accessible to that opening.

Appellees argue that there is nothing to
indicate whether the excepted area is to be
in the shape of a circle, semicircle, .or
square, or whether the open bank is in-
tended to be in the center or in some other
part of the 5-acre boundary. It is insisted
that the only way by which the selection
could have been made definite and certain
was by immediately going upon the ground
and laying off and marking the excepted
boundary. Although the method suggested
would certainly have been more definite and
satisfactory, we do not think it was re-
quired under the facts of this case. The use
of the open bank amounted to a clear notice

265 SOUTH WESTERN REPORTER, 2d SERI!

to appellees that the bank was to be some-
where in the excepted areca and that the
coal accessible to that bank was to be mined.
If appellees’ agents were uncertain as to the
location of the excepted coal, they could
have required a more definite location at
any time. After permitting the use of this
coal bank for forty-six years, appellees can-
not now invoke the aid of a court of equity
simply because appellant did not do all that
she might have done in marking the exterior
boundaries of the excepted area.

The judgment is reversed with directions
to lay off to the appellant 5 acres of coal
most accessilile to the open bank now lo-
cated on this land.
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SHEMWELL et al. v. SPECK et al.

Court of Appeals of Kentucky.
Feb. 26, 1954.

Action involving validity of modifica-
tion of zoning ordinance. The McCracken
Circuit Court, Holland G. Bryan, J., en-
tered judgment from which landowners ad-
joining those who obtained modification ap-
pealed. The Court of Appeals, Cullen, C,,
held that where circumstances surrounding
a three block area between school premises
and public housing project were such that a
reclassification as to the entire three block
arca to remove zoning restriction to one
family residences would have been justified,
and restriction was removed as to only a
small segment of that area, although ad-
joining owners in that area might logically
have complained of discrimination by fail-
ure to remove restrictions from their prop-
erty, they were not entitled to complain that
the reclassification of a portion thereof
damaged the value of their property, and
reclassification could not be overturned on

such basis.

Judgment affirmed.
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George Lawson on March 31, 1930. The
petition alleged that the lot conveyed to
the church by George Lawson was part
of the 1 acre reserved by J. W. Carr in
the deed of April 2, 1906. Although the
Carr deed referred to the l-acre tract as
a reservation, actually it was an excep-
tion. The distinction between reservations
and cxceptions contained in conveyances
of real property is pointed out in Stephan
v. Kentucky Valley Distilling Company,
275 Ky. 705, 122 S.W.2d 493. The ques-
tion is: Was the land embraced in the
exception described with sufficient definite-
ness and certainty? If not, the petition
failed to state a cause of action, and the
properly sustained the demurrer
thereto. The court in its judgment stated:

“ThetlicountmtamEist B indsithatthe
reservation contained in the deed, copy of
which is attached to the petition in equity
and on which this action is based, is too
vague and indefinite and has such lack of
, the location of the one

court

certainty as to

case within the exception to the foregoing
rule set forth in Stephens v. Terry, 178
Ky. 129, 198 S\W. 768, 771. In the Ste-
phens case the court said:

“If a description of an exception is that
it is a certain quantity out of a larger
tract, the grantor can cure the uncertainty
by a selection of the excepted quantity,
and in such case the exception is not void
if the grantor makes the sclection with-
in a reasonable time. This principle is
in accordance with the text in 13 Cyc.
679, where it is said:

“‘An exception should describe the prop-
erty with sufficient certainty. Uncertainty
or vagueness of description renders a res-
ervation void, unless there is something
in the exception, deed, or evidence where-
by it can be made sufficiently certain. Un-
certainty of location can, however, in a
proper case, be cured by the grantor’s
election within a reasonable time, followed
by acts in pais.””

[4] The appellants alleged in their

acre, sought to be reserved as to be im-
possible of judicial identification.”

ISR

petition that J. W. Carr in his lifetime

e e Ty

[1,2] Land embraced in an exception
must be described with the same definite-
ness and certainty that is required when
describing the property granted. Prewitt
v. Wilborn, 184 Ky. 638, 212 S.W. 442
The description in the Carr deed was mere-
ly “1 acre at the old Peace graveyard.”
Apparently it was the intention of the
grantor to except out of the grant 1 acre,
including the old Peace graveyard, al-
though this is not clear. There was an old
burial plot known as the Peace grave-
yard, but its size does not appear. It does
appear that it was surrounded by a fence
at the time the deed from Lawson to the
trustees of the chuch was made. Whether
the exception in the Carr deed included
this old graveyard, or was to adjoin it, a
description from which its shape and loca-
tion can be ascertained is wholly lacking.

*[3] Where a deed is valid and onl‘_\'
the exception is void for uncertainty or
the title to the whole tract
the exception alone being void.
Justice v. Justice, 239 Ky. 155, 39 S.W.2d
250.  Appellants attempted to bring the

vagucness,

passes;

placed cornerstones and markers at the
corners of the one acre plot of ground
reserved by him as a family burial plot,
and that two of the markers were beyond
a fence erected around a part of the re-
served tract. It was alleged in the peti-
tion that J. W. Carr died “about the year
1933,” and in appellants’ brief it is stated
that he died in 1935. In any event, he
died long after his grantees had conveyed
the 22.30-acre tract of land to Sam Croley
and after Croley had conveyed it to the
appellee George Lawson. It is nowhere al-
leged that Carr went upon the ground
and marked the excepted plot with the
knowledge or consent of the grantee. It
was necessary that appellants allege facts
showing that the grantor made the selec-
tion within a reasonable time. This they
failed to do.

[5] In view of the familiar rule that
pleadings are to be construed most strong-
ly against the pleader and that no presump-
tions in his favor will be indulged in, the
circuit court properly sustained the demur-
rer to the petition.

The judgment is affirmed.
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Dee. 5, 1052.

s Modified on Denial of Rehearing

Feb. 6, 1953.

Suit between adjolning landowners to re
form deeds to conformn to allegedly correct
division line. The Circuit Court, Whitley
County, J. B. Johunson, J., entered judgment
fixing division line and reforming deeds of
both parties to conform with line as so fixed,
and defendants appealed. The Court of Ap-
peals, Duncan, J., held that defendants' imn-
mediate and remote grantors were not nec-
essary parties to reformation, since location
of division line directly affected only present

owners of the land involved.

Judgment aflirmed.

I. Appeal and Error C=671(3), 907(3)

Where appellants brought to Court of
Appeals only a partial record which omitted
testimony heard in lower court, Court of
Appeals was confined in review to
ciency of pleadings to support judgment,
and, upon all disputed issues of fact, was
required to assume that evidence sup-
ported finding of lower court.
2. Reformation of Instruments €=33

In suit between adjoining landowners
to reform deeds to conform to allegedly
correct division line, defendants’ immediate
and remote grantors were not necessary
parties, since location of division line di-
rectly affected only present owners of the

land nvolved.

3. Limitation of Actions C=60(6)

Where a grantee under deed, which
by mutual mistake does not describe the
property granted, has been in possession of
the land, limitation 1s not a bar to reforma-
tion of the deed.

4. Limitation of Actions C=179(1)
In suit between adjoining landowners
to reform deeds to conform to allegedly
tion in plain-
tiffs’ petition that they pos S the land
4

ich they claimed to be cor-

correct division line,

to the line w
rect, was sufficient to remove case from ap-
plication of statute of limitations. KRS
413.120

REPORTER, 2d SERIES

5. Reformation of Instruments C=45(5)

In suit between adjoining landowners
to rcform deeds to conform with allegedly
correct division , evidence sustained
finding that ants were not innocent

dSCrS.

Reformation of Instruments C=28
A dced may be reformed against a sub-

quent purchaser with notice.

iler and Glc

msburg, for appcllee.

tice.
from a jud;

i

nts’ Jand
and the adjoining land of appcllees. The re-
lief granted carried with it a reformation of
the deeds of both parties to conform to the

division line fixed by the court.

[ he cllants have brot
court only a partial record which omits the
testimony heard in the lower court. We
are, therefore, confined in our review to
the sufficiency of the plc 1gs to support
the judgment. Upon all disputed issues of
fact, we are required to assume that the evi-
dence supports the finding of the lower

court.

From the pleadings and memorandum
opinion of the court, we are able to gather
some of the facts. Green Lawson died in
1942, the owner of a sixty-five acre moun-
tain farm, separated into two parts by the
L. & N. Ry. running through the farm in
an approximate east-west direction. Jy
his will, Green Lawson directed that his
lands be equally divided between his daugh-
ters, Nannie IHoneycutt and Laura Barn-
hill, and the appellee, Albert Johnson, the
latter having been reared in the home of
testator. In the voluntary partition, John-

son_was given the residence and about
twenty acres of the land located south of the
railroad.  Laura Bamhill received land on
the north, and Nannie Honeycutt was
varded all remaini land south of the

ailroad, which joined the lands partitioned

son. In the division of the lands,
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was erecied on the line between
Johnson and Nannie Honcycutt, the
jand was cul ltivated on the IToncycutt side
claimed by Johnson.

No fence

and
up to the division line
In 1944, Nannic Honeycutt sold her

McFaddin, in
Dant Hamblin.
1949 when
f

ohnson contended was his

land

to Alfred McFaddin, and
1946, sold to the appellant,
The present dispute

Hamblin commenced the construction o

arose in
a
fence on what J
side of the line as agreed upon in the di-
On April 4, 1950, Johnson filed his

4 wrwt Hamblin, sceking

vision.
petition in cquity ag:

his deed reformed
hat he

Special and gen-

to have the desc riptio

so as to conform to contends was

the correct division line.

eral demurrers were filed and overruled,

and the issucs were COIT nleted by answers

dments to both t
s The
the evidence, finally went upon the lan
ceriff and

}\.’ll'ti\‘!\,

mlf] rc;n‘.n's, e pe-
hear-
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fixed

tition and a court, after

ing
in company with a deputy s
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fering materially from the line ¢

ahtly from that claimed
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was fixed

nson. The hm- located by court
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formed in their descriptions to that extent.

At outset, we may say that 1 ither

will

1CES
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of the
plat according to the degrees and

An the

claims ¢ mista

deeds as originally prepared

1\\'1|Y|('|1L' con-

that

given. cffort to

flicting onvinces us

exist in both instruments.

(2]

demurrer to the

Appellants insist that the special
petition should have been
sustained because of a defect of parties,

in that appellants’ immediate and remote

grantors were necessary }!:L:Ii('? to a n‘ful'

ion. From a technical standpoint, it

\“()N

J(I{
§ S.W.

been bett

grantors to h a
However, the Jocation of the division
line directly to this
Wherever it may be fix John-
nership extends to the line on one
The

Nannie Honey-

ter practice for
ave been n
ties.
affects only the parties
action.
side on the other. ques-
tion of the extent to which

Alfred
nent

McFaddin may be bound
and we

The only

r is not before us,
yass upon the question.
ml(n st they could have h: ad would

and

do not

11
1hie

DO

have

that is a

been as possible warrantors,
n issue which could not affcct John-
son's right to a location of the division line.

[3,4] Appcllants rely upon the five-year
statute of limitations as defeating appel-
rieht to the reformation. KRS 413.-

The rule is that limitation does not

lees’
120.
run where a grantee under a deed, which
mistake
granted,

Carr v

Appclices

by mutual does not ‘describe the
has been in possession of
_Burris, 148 Ky. 232, 146
petition alleged their

A‘:Vh

property
the land.
S.W. 424.
1m~‘i'~\mn
\‘\-('

move

to the line \ they claimed.

this

the case

think allegation is sufficient to re-

from the lication of the
tute.

cllants rely upon the case of Martin

10 Ky. 363, 220 S.W.2d 580,

1eir plea of limitations. In that

the possession of the party seeking

as

reformation was not shown and the matter
limitations was dctermined without re-

We

on the

of
gard to the ]m:a(sclun nf (nhu party.
think ble
facts.
[5,6]

not

Finally, it is insisted that the deed
be reformed against appellants be-
The
appellants were not in-

cause they aré innocent purchasers.
that

asers, and we must assume that

court found
nocent purch
the

evidence supported the court’s finding

this respect. A deed may be reformed
er with notice.

S.W.2d 943.

a subsequent

Bassett,

1gainst purct
Ky., ?

The judgment is affirmed.

Ithaus v.
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have Instructed the Jjury peremptorily to
find for the defendant; and, second, that the
verdict is flngrantly against the evidence, as
the weight of the evidence shows that 11ill
aid not use the words c¢harged. We deem it
necessary to consider only the first ground.

The undisputed proof is that there is a
president of the company, who has charge
of its business, and under him is a superin-
tendent, under whom 11111 worked. I1ill was
in charge of a certaln Lranch of the com-
pany's business; but he was not one of the
company's chief oflicers, and had not general
control of the company's affairs. There was
no evidence that the compauny authorized Hill
to use the words charged, or that it approved
or ratified his speaking them. In the case
of Duquesne Distributing Co. v. Greenbaum,
186 Ky, 18281218 S 020,524 T5 MRS VAT
(N. S.) 955, 21 Ann. Cas. 481, we had licfore
us the question when a corporation is liable
for a verbal slander uttered by one of its
agents, and, after pointing out the difference
between a verbal slander and a libel, and
referring to many authorities, we thus stated
our conclusion in the matier: “And so we
think that, when it is sought to charge the
master or principal in any state of case with
liability for defamatory utterances of the
servant or agent, it is not suflicient to aver
or prove that the servant or agent at the
time was engaged in the service of the mas-
ter or principal, or acting within the scope
of Lis employment, in the ordinary use of
that word. But it must be further averred
and shown that the principal or master di-
rected or authorized the agent or servant
to speak the actionable words, or afterwards
approved or ratified their speaking.” To the
same effect are Odgers on Libel and Slander,
p. 368; 18 Am. & Eng. Ency. of Law, 1059 ;
10 Cye. 1216; Redditt v.: Singer Mfg. Co.,
124 N. C. 100 h 12J€ tsver v aRERY
Co., 142°N. C. 1, 64 S. E. 793, 115 Am. St.
Rep. 716, 9 Ann. Cas. 440; Delire v. National
Cash Negister Co., 100 Ga. 213, 27 S. E.

62 Am. St. Rep. 320; Soutbern Ry. v. Cham-
bers, 126 Ga. 408, 55 S. E. 387, 7 1.. R. A.
(N. S) 926; Lindsey v. St. Louis, etc,, R. R.

, 90 Ark. 534, 129 8. W. 807;
ing Mach. Co. v. Taylor, 150
South. 210, 9 L. R. A,
St. Rep. 90; Kane v. Boston Mutual Life
Ins. Co., 200 Mass. 265, S6 N. E. 302.

It is true there is some conflict of authori-
ty on the question, but in the case above
referred to this court took the view of the
question which is in accord with the weight
of authority, and we adhere to the conclu-
sion we then reached.
in which the contrary been an-
nounced the person speaking the words was
the alter ego of the corporation; and in the
case of the president of the corporation, or
some like officer having general

086

Singer Sew-
Ala. 574, 43
(N. S.) 929, 124 An.

In some of the cases
view has

charge of
the affairs of the corporation, we think the

*For other cuses see same topic and section NUMEER

146 SOUTHWESTERN REPORTER

in Dec

(Ky.

utterances of the agent may be regarded ag
those of the corporation. DBut that rule can-
not bie applicd to snbordinate agents. A ver.
bal «lander is the individual act of him who

it, often arising out of his momentary
excitement. It is the voluntary and tortious
nct of the speaker. There can be no joint
utterance, and so two persons are not liable,
e alone is liable who spoke the words. Many
things are actionable, when printed and pub-
lislhied, which are not actionable if publisheq
orally, and it scems to us a sound principle
that the verbal utterances of an agent of
limited powers should be regarded as his
personal act, rather than the act of his prin-
cipal, unless authorized by the principal in
fuct or ratified by him. We therefore con-
clude that, under the evidence, the circuit
court shiould have instructed the jury per-
emptorily to find for the defendant.

Jud ent reversed, and cause

for a new trial,

remanded

‘C CARR et ux. v. BURRIS et al. >
g st
(Court of Appeals of Kentucky: —May S, 1012.)

1. REFORMATION OF INSTRUMENTS (§ 45%*)—
SurrICIENCY OF EVIDENCE—DEED.
IEvidence, in an action for reformation of
a deed. on the ground of mistake in the descrip-
tion of the land, held sufficient to show mis-
take.

[Ed. Note.—For other cases, see Reformation
of Instruments, Cent. Dig. §§ 157-193; Dec.
Tig. § 45.%]

2. REFORMATION OF INSTRUMENTS (§ 306%*) —
ACTION -— SUFFICIENCY OF PETITION — Mis-
TAKE.

A petition by a grantee for the reforma-
tion of a deed, on the ground of mistake in the
description of the land, which alleges that, hy
an oversight or mistake on the part of the
grantor, he failed to embrace in the deed all
of the land purchased from him, and that the
grantor sold a particularly described tract of
land, and in making the deed included only a
part of the land t} in, while not in t s
pleading mutual mistake, shows such 1nis
sufficiently to support & judgment for plain-
tiff

[EEd. Note.—Tor other cases, see Reformation
of Instruments, Cent. Dig. §§ 141-14G; Dec.

Dig. § 306.*]

3. REFORMATION OF INSTRUMENTS (§ 32*)—
ACTION — LIMITATION — GRANTEES' DPOSSES-
S10N-—DP0SSESS1I0N OF TLAND.

Where a grantee under a deed, which, by
mutual mistake, does not correctly describe
the property nted, has been in possession of
the land, limitation is not a bar to reforma-
tion of the deed.

[Ed. Note.—T
of Inst

Dig. § ¢

see Reformation
119-121; Dec.

nents,
Appeal from Circuit Court, Barren County.
Action by Celia Gillock Burris and anoth-
er against D. R. Carr and wife. Judgment

for plaintiffs, and defendants appeal. Af-
firmed.
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CARR v. BURRIS : 425

Pasil Richardson and Baird, Richardson &'I»(u- me known to appellees until just a few
Summers, all of Glasgow, for appellants. ! months Lefore action was Lrought. The evi-
puff & ITutcherson, of Glasgow, for appel-| dence of appellees is corroliorated by that of
Jees. ) | J. T. Wooten, who also testifies to the fact

that he and Judge Carr staked off the por-

CLAY, C. Appellees, Cella Gillock Purris| tion of the lot purchased by appellees.
and Mary Delle Gillock, brought this nction | Shortly thereafter, he built a fence where
gzainst D. R. Carr and wife to reform, on | the stakes were placed; and Judge Carr
the ground of mistake, a certain deed exe- | pald for one-half of the fence.
cuted, acknowledgzed, and dellvered to them| A year or two later, appellees built a
by Carr and wife on July 2, 1001. It was | barn on a part of the lot now in controversy.
charged in the petition that the lot or par- | The barn and fence were in plain view, and
cel of land which appellees purchased of ap- | showed that the lot actually sold to appel-
pellants Is located in Glasgow, Ky., and was | lees contained more than one-half of the
bounded as follows: “Beginning at Carter's nal lot, running from Broadway to Lew-
corner on Broadway street; thence with said | is street.
street southwest 94 feet to Main Cross| The evidénce for appellant is to the effect
street; thence with sald street southeast 178 | that he contracted to sell appellees nm\ one-
feet to West's or Carr’s line; thence north- | balf of the original lot, or a lot run ¢ hack
east 04 feet to another of suid Carter's cor- | from Broadway 150 feet. Ile charged more
ners; thence northwest 178 feet with Car- | for this lot, Lecause it faced on a letter
ter's line back to the begimming corner on | street, and was the more valuable half. He
Broadway.” | never intended to sell, and as a matter of

Dut by the deed In question appellants|fact did not sell, any more than one-half
conveyed to appellees only a part of the | of the lot. Ife drew the deed exactly in
Jand purchased, which is described in Hw‘:u'vux‘d:nn,-(-, with the contract of sale. The
deed as follows: “Beginning at the sounth- | only way the lot was staked off by Wooten
west corner of Carter on Main Cross street| was by placing one plank at the point at
in the town of Glasgow, Ky.; thence south | which they stepped. This was done after
and with said street AIr(nut 93 feet to Prown | the deed itself was read and delivered to
street; thence southeast with said street to | appellees. Didn't know that appellees had
a point midway between Main Cross slu(t‘[im]n\td more than one-half of the lot until
and Lewlis street, about 152 feet; thence N [xlu-rt]x before suit was brought. While he
E. and parallel with said first line about 93 | D assed by the lot in question occasionally, he
feet to Intersect said Carter's line; Hnmo could not tell from a casual inspection of it
with his said line to the beginning.” Hh.lt the fence and barn were placed more

It is further alleged in the petition that, "thm one-half the distance from Broadway.
immediately after the purchase of the lot | [1] For appellants, it is insisted that the
first above described, they Inclosed and took 't\H]tHu* is not sufficiently clear and con-
possession of same, and have had same un- | vincing to justify a reformation of the deed
der fence ever since. Appellants denied the| on the ground of mistake. While we have
allegations of the petition and pleaded (]n‘; no dunl-t that Judge Carr has detailed the
five-year statute of limitations. By reply, ap- l(u'mnk( ances of the transaction exactly as
pellees denied the applicability of the five- | he remembers them. \(\t when we take into
Year statute of limitations ond pleaded their nsideration the positive evidence of Mrs.
m*nm] possession of the land purchased. | lurn\ and Wooten, as to the terms of the
Judgment was entered in favor of appellees, ' sale, and the amount of ground included
and D. R. Carr and wife appeal. ’Hwn-hn together with the very strong cir-

The evidence of appellees is to the effect | cumstances in appellees’ favor that they ac-
that Judge Carr first proposed to sell the one- | tually inclosed 178 feet of ground and built
Lalf of the lot running from Broadway to|a barn thercon, and that the fence and
Lewis street. In discussing the matter, he | barn had been there in plain view for sev-
asked appellees to take the whole lot at £400; | eral years, we see no reason to disturb the
but they declined to buy it. Afterwards he finding of the chancellor in favor of appel-
and J. T. Wooten, a former county clerk, and | lees.

a cousin of appellees, stepped off the part in- | [2] It is insisted, however, that the peti-
tended to be conveyed, and placed stakes at | ti fails to allege a mutual mistake of the
a point about 178 feet from Broadway. Ile| partics to the deed, and that therefore the
then stated that he had marked off more than ! deed cannot be reformed. While it is true
one-half of the lot, and was willing to take | that the petition states that, by oversight or
X250 for it. Appellees ded .“ud to pay $250, [ mnistake on the part of I. R. Carr, he failed
but finally agreed to pay $225 for it. 'T'his|to embrace in the deed all the lot purchased
amount was reed on, I'bereupon  Carr | from him, the petition also sets out the fact
drew the deed in question, which was read | {hat appellees actually purchased, and Carr
in the presence of Mrs. Burris. The deed | and wife sold. to the m a particularly de-
was turned over to J. 1N Wooten, who put ribed tract of land, and that ir King
It to record. The fuc it the deed did not | the deed only a part of the land was in-
cover the land actually purchased did not | cluded in and covered Ly the deed. While
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mutnal mistake on the part of the

was not in terms pleaded, the facts

show mutual mistake; and

conclude that the petition iffict

support the judgment In favor of appellees.
[3] But it Is insisted that, more than fiv

years having elapsed after the execution of

the deed, it cannot now be reformed on the

ground of mistake. Appellees pleaded, how-

ever, and the proof shows, that ever since | .

their purchase of the 1758 feet they bave )J:l«'l:
it fenced, and have had actual possession of |
it. Tt is the rule that when a deed, by mis-|
take, does not correctly describe the proper-
ty granted, it may be reformed; and limi-
tation is not a bar to such correction, where
the vendees have licen in possession of the
land. IIfll v. Clark, ete., 106 S. W. S05, 32
Ky. Law Rép. 595; Sewell v. Nelson, 113
174, 67 S. W. 1985, 23 Ky. Law Rep.
2438; Potter v. Benge, 67 S. W. 1005, 24 Ky.
Law Rep. 24.
Judgment affirmed.

CRENSHAW v. WARE'S EX'R.
DULIN v. SAME,
(Court of Appeals of Kentucky. May 7, 1912.)

1. Fraup (§ 58*)—~FRAUDULENT REPRESENTA-
TION—EVIDENCE.

In an action in which the fraud of the de-
fendant, inducing a purchase of shares of stock,
was in issue, evidence held to show that the
plaintiffs in making a purchase did not rely on
any representations of the defendant.

[I2d. Note.—For other cases, see Fraud, Cent.
Dig. §§ 55-59; Dec. Dig. § 58.°]

2, PRINCIPAL AND AGENT (§ 23*9—EsTAB-
LISHMENT OF RELATION--DECLARATIONS OF
AGENT.

A person’s declarations that he was the
agent of another in selling shares of stock are
insufficient to establish his agency.

[Ed. Note.

and Agent, Cent. Dig. § 41; Dec. Dig. § 2

3. EXECUTORS AND ADMINISTRATORS (§ 158*)
CONSTRUCTION-~D)ISCRETION IN TRUSTEE.
Though a will states the n( the testator con-

siders certain stocks and bonds held by him
good property, and “\UE',“&lb to his executor
that they remain just as they are, where de-
fendant also made the executor the guardian
of the testator's children with the xx'ht to
hold the estate and manage it and turn it over
to them when they were 25 years of age, and
expressly authorized a sale of land, the provi-
sion a8 to stocks must be held to be merely
advisory and not to preclude a sale of such
stocks and bonds.

For other cases, sce Irnmpr\l

[Ed. Note.—For other cases, see Executors
and Administrators, Cent. Dig. §§ 634, 635;
Dec. Dig. § 158.%)

4. EXECUTORS AND ADMINISTRATORS (§ 1'5”)

SALES -NECESSITY OF OrRDER OoF CoU

Ky. St. § 4707, which provides that no
administrator or executor shall sell any mn-,
dend paying securities which the decedent own- i1
ed at his death until so ordered by court of |
L-n:rnl equity jurisdiction, ete., will not re- |
quire an executor, who was also made guardiau |
of the testator's minor children and given dis-
cretionary power to make sanles of stocks and

*For other cases see same topic and sectd
.

| his sale of stocks

o NUMBER in

onds, to ol 'n.h: an order of court as a con-
dition precedent to & sale.

[13d. Note.—For other cas Iixecutors
and Administrat . Dig. §§ 634, 635,
(4G14: Dee. Dig. § 158.]

5. DXECUTORS AND ADMINISTRATORS (§ 158#)

—SALES—~NECESSITY OF ORDER OF COUKT,

Ky. St. § 4707, \\lvuh provides that “any
administrator or executor” shall not sell divi-
dend payi securitics without an order of
court, obv <ly does not include a I:'x'\lv(\ or

Ti 1 where a will made an
n of the testator's minor
should reach the age of
and bonds belor
¢state without an order of court was proper.

[Ed. Note—For other cases, see Executors
and Administrators, Cent. Dig. 8§ 634, 635,
‘461%; Dec. Dig. § 158.*]

Appeal from Circuit Court,
County.

Actions by M. F. Crenshaw and by M. V.
Dulin against J. D. Ware's executor. From g
judgment for the.defendant in each case,
plaintiffs appeal. Affirmed.

Downer & Russell and C. H. Bush, all of
Hopkinsville, for appellants. Douglas Bell
and Trimble & Bell, all of Hopkinsville, for
appellee.

Christian

HOBSON, C. J. These two actions, which
are similar in their facts, will be disposed of
together. M. F. Crenshaw and M. V. Dulin
brought the suits against E. B. Long, as
executor of J. D. Ware. Each alleged in his
petition, In substance, that he had bought of
Iong, as executor, 25 shares of stock in the
Acme Mill & Elevator Company, at $80 per
share; that the stock was sold them by R.
W. White as agent of the executor; that
White fraudulently represented to them that
the stock was worth par, that the company
had a surplus of £20,000, and that he had
examined the books and knew these to be
the facts, when in truth the company had
no surplus and was insolvent, and White
and Long knew this. The executor filed an
answer traversing the allegations of the pe-
tition. Proof was taken, and on final hear-
ing the circuit court dl\mv\\ed the actions.
The plaintiffs appeal.

[1] Long was paralyzed not long after the
suits were filed and died before the hearing
of the actions. His deposition was not tak-
en, nor the deposition of White. The plain-
tiffs each testified that White made to them
the representations as alleged in their peti-
tions, and stated at the time he was selling
the stock as agent of Ware's executor. The
facts as to the transactions are about these:
White was a director in a bank in Hopkins-
ville, where the parties resided, and sold ma-
chinery as agent and also dealt in stocks

{ and bonds. R. H. Detreville, who owned a

large DLlock of this mill \Klrrl\, had failed a
short time before, and his stock which was
placed upon the market had been sold
through White, or by him. He then propos-

[ ed to got up a pool, to buy the Ware stock

Dec. Dig. & Am. Dig. Key No. Series & Rep'r Indexes

ool o

ot
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ASSIGNED FOR ~° PRE-TRIAL CONFERENCE

AT PIKEVILLE, KENTUCKY
ON °  SEPTEMBER 23, 1982 ap - -9:00 A.M.

PIKEVILLE CIVIL ACTION NO. 78=137"

MATTHEW NEELEY and
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ViSk

JAMES B. TODD

MIDDLE STATES COAL CO& FINGE Uan o WALTER W. TURNER
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STATEMENT OF AGREED FACTS, STATEMENT  OF FACTS IN CONTROVERSY
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF XENTUCKY
PIKEVILLE

- OURL SCHEDULEEOR &\ (SEBTEMBER .20 |9, 877 I HONORABIE €. Wi UNTHANK

9:30 CIVIL 82-119 - PRELIMINARY CONFERENCE - Harrison Combs, et al —
. — vs: Middle States Co., DG
. 'A,,‘._ l' P fleian

1H0)<(0)0)  (@anvAnL, PRE-TRIAL CONFERENCE - Wolf Creek @ollieries Gol s

Dino Cerrara Investment Corp.

STATUS CONFERENCE - Jacqueline Potter vs: A. H.

Robbins Co.

PLEASE NOTE:

WHEN MORE THAN ONE CASE IS SCHEDULED FOR THE SAME HOUR,# \FHES GASE SIAHE I
BE CALLED BY THE CLERK IN NUMERICAL ORDER, UNLESS OTHERWISE DIRECTE DHBY;
THE (COURT..

STANDING ORDERS OF THE COURT ARE AVATLABLE FROM THE CLERK
TN RE -

A. Motions in the Pikeville Division of this Court- CIVIL

B Format of briefs in the Pikeville Division of this Court .

C. Pre-trial conferences for civil actions-Pikeville Division
D. Motions in the Pikeville Division of this Court- CRIMINAL

B Preliminary Conference Procedure-CIVIL

ALL PLEADINGS ARE TO BE FILED WITH THE CLERK'S OFFICE, DO NOT SEND
PLEADINGS DIRECTLY TO JUDGE UNTHANK

MESSAGES- It is the policy of the Clerk's Office to take necessary
messages for attorneys while they are in attendance at our Court.
These messages will be placed on the Counter of the Clerk's Office,
please check this pad at frequent intervals for any incoming calls ..

CIVIL COVER SHEETS, MARSHAL'S 285 FORMS, ETC. ARE AVAILABLE UPON
REQUEST FROM THE CLERK'S OFFICE.







JUDGE UNTHANK

September 20, 1982

S CTVAL AGEIONTNG cb (il

HARRISON COMBS'; JOHN J. O'CONNELL; Bruce A. Levy

and PAUL R. DEAN, as Trustees of William H. Hanrahan
the UNITED MINE WORKERS OF AMERICA Walter P. 0'Connell
HEALTH AND RETIREMENT FUNDS

MIDDLE STATES COAL COMPANY, a
corporation

5/3/82 #1 COMPLAINT

5/28/82 2 SUMMONS , w/Marshal's. return served on Richard D.
Johnson, (Agt. Service of Process) on 5/25/82

6/21/82 f % MOTION of deft for ext. of time (20 days) n/which
to fil Ans. (REFi# 4)

ARSWER—@%—éegE—¥ENDERED—6%39%82 REF# &
7/6 e/ ANSWER of deft.
7/16/82 1 STIPULATION, of deft to FED. MAG. ACT
8/26/82 7 REOUEST FOR PRODUCTION OF DOCUMENTS, of plffs
9/7/82 l PRELIM. TRIAL MEMORANDUM, of deft.
PRELIM. MEMORANDUM, OFf pIliEfs

9/9/82 OBJECTION, of deft to request for production of
documents




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE

SEPTE} :
SEPTEMBER 23, ° 1o g,

.COURT SCH
EDULE ?OR - HONORABLE G. WIX UNTHANK

)

‘

9.00 CIVIL 78-137 - PRE-TRIAL - MATTHEW NEELEY VS: MIDDLE STATES COAL

11:00 CIVIL 82-96 -- PRELIMINARY CONFERENCE - Gwendolyn Castle vs:
The Huntington. Hospital Inc.

11:30 CIVIL 82-86 - PRELIMINARY CONFERENCE - Pine Mountain Paving Co., Inc.
vs: Medusa Aggregates

%1:30 P.M. CATLETTSBURG CIVIL 78-128 - PRELIM. PRE-TRIAL - Mack Tackett et al
The Chesaneake & Ohio Railway Co. d/b/a Chessie System
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(Hearing on all pending motions) _

DATE September 20, 1982 AT 1000 A% M

CIVIL ACTION NO. 81-254

WOLF CREEK COLLIERIES COMPANY Gary W. Barr

DINO-CERRARA INVESTMENT COMPANY
formerly
FIRST COLONY CORPORATION

PRE-TRIAL CONFERENCE

4/16/82 MOTION, of deft for leave to fil amended answ.
AMENDED ANSWER, of deft - TENDERED 4/16/82

MOTION, of deft to Strike all allegations in Complt
which relate n/any way to clean coal silo

MOTION, of deft, in Limine

5/12/82 MOTION, of ptys for agreed order for est. of time
w/in to fil respomses to pending Interrog., Reque
for admissions, & request for production of
documents.

ANSWERS, of plff to suppl interrog. - TENDERED
6/28/82

7/12/82 -2 MOTION, of deft for S/J
MEMORANDUM, of deft n/suppt of mot for S/J

7/26/82 k2 JOINT MOTION, of ptys for order ext. time for discv
& to continue trial date of 10/5/82
! ' JointG
AFFIDAVIT, Charles E. Schivel, Jr. n/suppt of mot
for continuance

9/14/82 MEMORANDUM, of plff n/opposition deft, Dino-Cerrara
mot for S/J w/affidavit attached.







TO: Judge

FROM: Maggie

DATE: 4 May 1982

RE: N CHivESNa e il oniE S =118/

NEELY wv. HOLBROOK

PLAINTIFFS contend that they own surface and mineral rights to 20 acres
that they had an agreement w/ B.F. Holbrook,
., Whereby he could mine the land and pay them
Y >b;;hww‘ 60 cents/ton,
/ﬂLLf;;ff L that someone's been mining the land,
(iTE;TETELJU that Holbrook assigned his right to mine the land
o i to Middle States Coal Co., and
P&.bpthat, although they've been paid 10 cents/ton,
s either Holbrook or Middle States should pay
50 cents/ton more.

DEFENDANT RAY HOLBROOK was granted a sﬁmmary judgment because he
showed that he's not the "B.F. Holbrook' who
had the agreement with the plaintiffs.

His brother is B.F. Holbrook.

So, the only remaining deft is Middle States

DEFENDANT MIDDLE STATES COAL CO,

admits tlQat plaintiffs hold surface title
tlt Middle States has stripped coal from the land
tiap it paid plaintiffs 10 cents/ton
denies that plaintiffs hold mineral title '?
that the Neely-Holbrook agreement was assigned to
Middle States 77 e
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As briefly as is possible, here's what's going on:

Plaintiffs own some interest in 20 acres in Magoffin Co. They
say that, when mineral rights in a certain larger tract were severed
from the surface rights, 2 ved, for which mineral
title was not conveyed, and which they now own, surface & sub-surface.

The defendant coal company, which has been mining the land,
says that it holds mineral rights, by reason of a sub-lease and an
unrecorded lease, as a successor to a broad form grant of mineral
rights traced back to theoriginal—severence of mineral from sur

rights. (It says that plaintiffs' 20 acres aren't TheTeserved 20 acres)

Although plaintiffs say that Middle States is successor to the
agreement they had with B.F. Holbrook, deft Ray Holbrook says there
was never any agreement or relationship at all between the Holbrooks
and Middle States.

AT THE CONFERENCE:

A. You should make sure that, by now, everybody has a copy
of everybody else's chain of title. There was a hitch in
the exchange of them earlier.
You could ask the parties to sign a joint statement of
agreed & disputed facts. They've each tendered their own.
Just for some house-cleaning, you could order clerks to file
deft Ray Holbrook's answer. It was ordered filed earlier,
but was never filed.

My question: If Middle States believes that it has mineral rights through
the broad form grant of same, and if Middle States believes
that plaintiffs hold only surface title, and if Middle
States says it has no agreement w/ plaintiffs, why Hid
they pay the 10 cents/ton to plaintiffs?
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CLVIED ACHEON NOSW S8/
NEELEY V. HOLBROOK & MIDDLE STATES MINING

A R A e e

This is an action upon a lease to mine coal. The plaintiff alleges
that the deferdant Holbrook has failed to pay royalties as
required by the lease. The defendant Holbrook alleges that he is
the wrong party, and that it is his brother that the plaintiff
wants. The plaintiff alternatively pleads against the company

for failure to pay royalties, but the company asserts a claim

of title to the mined property. The company therefore alleges no
liability for royalties.

The action was originally brought in Cincinnati federal court, but
was transfered here.

There is no contest of jurisdiction.

All parties have filed memo's.

The company claims title to the minerals by virtue of a broad form
deed. The company alleges that no assignment of the Holbrook
lease ever occured, and that no liability for the Holbrook royalty

agreement ever bound to them.

who owns the mineral interest in question
are broad form deeds still valid in Ky.
who is the proper defendant Holbrook

did the Holbrook defendant perform any mining such
they therefore became liable for royalties

was there any contractual relationship between
Holbrook and the company

You need to set a cut-off for discovery, pre-trial date, treiailiidaice

There are no pending motions.




