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Nu, 100, 1945 Term
Williams, et al, v. Gre
Cert, 2 Uir,

Rehearing denied, Mar. 5, 1945; cert.,

This issue igs did the federal DC in New York properly exer-
cise its discretion in declining to teke jurisdiction of a sult
instituted by the petitioners, debenture holders of the respond-
ent Wisconsin corporation, on the grounds uf forum non ecnvenienst

PGtiti@D‘I” are clasg B debentures holders in Lhe respondent
gorporation, Wisconsin corporation. Not uniy was the respondent
incorporated in Wisconsin but practically all of its business
assets were Joceted in that state, However, five of reéspondent's
six directors have a place of business in New York, two of
vhree members of respondent's sxecutive committieehave thelr
gasce of business in New York, respondent's vice-presi.dent, its
sedretary—-treasurer and its assistant secretary tressurer have
offices in New York., Hes cndent has gufficlent assets in New
Yurk to satisfy petitioner'sg claim.

Petitioners, debenture holders, instituted an action in a
N¥ DC to obtain psyment to them of certain surplus wet earnings
to which they were entitled under the terms of ths debentures,
The debenturss provided thet "surplus net earnings"(as defined
in the debentures) "shall be paid to and distributed among
the holders of Cless B. Debentures...." The debenture also
states that "the amount peyable will be fixed snd declared by
vhe Boerd of Directors®, The directors of the respondent had
complied with the terms of the debentures in every year except
three, 1932, 1933, 1934. In these years the directors withheld
portions of the "surplus net earnings" and passed them to surplus,

Petitioners nemed only the corporation as defendant, omitting
the directors who ere thus not parties to the suit.

The DC dismissed the complaint on the ground that the case
involved the internal affeirs of & foreign coipJJablon which
could more appropriately be determined by the state of incorpora-
vion, Wiscousin., Wisconsin had never p .ssed on this particular
issue. The CCA affirmed, Frank, J., dissenting, The CCA felt

gt %H~ Y%n%ﬁrQl n811émeﬂt %hf%*%hgtﬂif l}égﬁdugﬁg dgm%ﬁe
amount: uo be pald did not constitute a mere formaslity, that the
internal affeirs of & corporation were involved, that the Staue
o incorporation should ameke the initial ln,erpret&tlbn of the
sbenture provislon.
1., Petitioner contends the CCA ex ed in holding the cas
involved the internal affairs of a lorelgn corporation.
It is argued that the doctrine of forum n. con. does not even
apply to the suit involved here.
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No. 1022194) Term

neymond J. race v. Magruder, Collector
vert. App. D.C.

e 1, 26 Cert. Timely: Judgment entered March 19,
cert. filed June 1, 1945

nd to recover from the collector Socisal
sesced and levied against him, The
whether or not "coal hustlers" were employees
within the meaning of the Social Security Act. If they are
not the petitioner is not lisble for the taxes: The coal
uustlers come daily to petiticner's cosl yard for the purpose
of getting jobs storing coal., They have no regular hours;
wry come &nd go as they chose.; no querters are furnished
them. When coal is to be stored by & customer of petit. a
hustler is offered a job which he may take or not &s he
chos«s. If taken, the hustler 18 given & card with the
customer's name and address, and the tonnage of coal to be
tored. He gets to the location in the company truck or
by other means, and once there stores the cosl which has been
dumped in street of allep. After the work is compl@ta the
hustler obtains the cusuomer’v signature on the card, returns
to the yard, where he is paid 50 or 75 cents per ton stored.
This amount is Ql.VlOUSlj added to the customers bill, which
18 collected by the hustler on cash sales, Pelit.ioner heas
no agreement or contract of any type with the men, reserving
the right to supervise the work of storing or dirgcting the
menner in which it is done. The men supply their own tools.
Petit. makes no profit on storage chear ges and carries no
workmen's compensation insursnce. The DC gave judgment for
pondent, and the CCA affirmed.
etitioners sole aggument is thet no rels tionship bef em-
and @mgLova existed between petitioner and the hustlers;
storsge charges paid them dod not constitute wages.
relies on Regulations 91 of the Int. Rev. Bureau. In
general they meke the test of legployment the right on the
pert of the employer to control and direct the person who per-
lorms services not only as to the result to be accomplibshed,
but also &s to the manner and details of performance, Clearly,
on &ll tests known to the common law relating to the distinc-
tion between servant and independent contractep s the hustlers
do mot qualify as servants. However, both the DC :&nd CCA
rejected the common law experience, EPEBHE8Es the Social 8ecurity
ACt as crecéting a policy unknown to the common law, and hold-
ing that coverage is to be based on the purposes Congress had
in mind in passing the Act. The CCA relied on the fect that
"red caps" have been hcold employees under the FLSA, and news

es under the RLRA,




Both Petitioner and Respondent assert that the instant
case and. U, S. V. Vogue , Inc.,145 F(2d) 609 are in
confliet with Glenn v. Beard, 141 F2d) 376, cert. den, which
concerned the supplying of meterisals for meking quilte ete,
to women who worked at home. There the court took the
strictly common law test for determining whether the employ-
ment relationship existed. However, respondent atates that
this allegedaonflict was called to this court's attention
in the cert. petition in the Vogue ca&se, supra, Therefore
it urges cert. be denied here. 1% ems to me that the
fectual context veries too greatly between the present and
the Glenn case to make out a case of conflicting legal
rules, The merits of the present case merely involve
the epplication of somewhet veugwelegal standards to a
perticular factual situationmxand drewing inferencee there-
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2 ol NY

! | timely: Judgment entered March 8, 1945;
ﬂp:LlCLCiGL made May 5, 1945.

b, was convieted of murdering
vhich i8 within the ®llegeny dian legervation. Petlit. is

also, He sought s writ of habeas 'y in the DC &nd

refused becsuse he hed not d nis state
Thereafter he sought the grnsenc ﬁkxxﬁiﬁﬁxiﬁ writ
: cte <*he city of Samepnee is bullt on land th
title to whicu is OMW1'W by indianm/and leased by ]
‘ndians title to the™ AWes establshed by ;

35 and 1344; neither of these expressly provides
eteined exclusive jurisdiction of this territory.
convicted under a NY murder statute which was made applicable

City of SBalemnca by NY stetute. 83 4. Petit, claimed
the US retained exclusive jurisdiection over the place where
was committed. He reliies on <4 USC §<17 which provides

, ;en*rax laws of the US as to punisghment of crimes

mmltted within the excliusive jurismlcul n of the US she&ll

tend to imdian boun;ru. Murder is a erime provided for in

‘he US code, In 1875 Congress provided with respett to the
Seneca Mation tribes in NY that "all municipal laws and regul-
' of suid State [NY | mey extend ower &and be in force within
ges; " Among the villeges specified was Salamnaca,
NY by law mzde its generel lews app*icxrle to the Yown.

g
rne threz NY courts which passed on the guestion of the
Jurlisaiction of NY to try petit. for murder committed ir the
Bity held that thet § 2 did not apply because the City was
not Indian Vounury although the title to the land on which the
clty wi bullt was held by the Indian Naetions, &and thaet in
&ny event the stavute wes not meant to apply Lo e case where
one white men killed another.; They alsc held that
ol 13875 wihich permittea NY to extend its “mun;oigui
the villages meent its generel laws, not merely tho
perteining tc municipelites and towns,
ie 4t is apparent that thie ie not & proper case for
ppeal; the velldity of no KY \tfuutc is direetly drawn into
uesticu. The issue is one, rather the US retained its juris-
dlctlion over ciimes coumitted in Jhi Llcy of Salemnca or whether
such JULLp‘L\Li i w§s ceded to the stete, Lehman J. refused
grant th P'L lecation for leave to aqu«l on this ground.
xx I think ul._, appeal should be dismissed,
2« Treuting the case 28 a petition for certiora:
would be granted, The Act of 1875 deslt with
#de by the Tribes to white people, and hig ghweys thr
. eservation. 1t was mmxmex in no sensc & general law,

argued below that the words "municipal laws" wsre used
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he recollsction of hostile witnesses, the error here wes

armless since it wes an attempt to connect the individusl
: with the overcharges and he wes aequitted. The gorporate
nt waes not hermed.
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0. 240 1945 Term
Weiss v. US
Cert. 2 Cir.
Juris. *. 2. Uert. timely: Judgment entered June 4, 1945; cert.
filed “uly 18, 1945.

Ystit. wes convitted on numercus counts of vioclating the
ceiling price on wholesale ligquor. Moret, a wholesale liquor
dealer testified that mtit, called on him and told him that he
could get some Scotch Whiskey for him; that the price wes §25.
50, the billing price to be $11.82 and the balance to be in cash.
Petit. was to write the firm supplying the goods and order them.
There were several other transactions of a iike nature. The
wniskey was delivered in installments of 250 cases, PFPetit,

was indicted both for offering to sell and for the saele of the
liquor above Ceilng prices. The judge charged the Jjury that

if pezit. acted on.y as an agent or a "finder" he could not be
convicted; he stated petit. must be found to be a seller or am
offeror. Petit., was sentended to six months in jail and to a
fine of §5,000 on each of fixe counts. The EPCA provides for

& maximum fine of ,),UUU but the Stabilization Act of 1942 which
extended the EPCA provides for & meximum of $1,000 for the vio-
lationx of regulations issued un*er 18, §7 (*) of the Stabiliz,
Lect provides th: . the penz lt19€ b*a EPCA sghall be applicable
to the violation of all @¥RE¥X Of the Price Administrator when
made under the Stabiliz. Aet pursuant to authority delegated

to him. _

The CCA held that the jury was warranted in finding that
petit. was a seller under the EPCA, even though title to the
liquor did not pass through him to Moret, since he had sufficient
commend over the goods to procure the transfer of title from
the owesr to the buyer; it also held that the §5,000 penalty of
the EPCA applied even though the preamble to the regulation
stated 1t wes issued both under the EPCA and under authrotiity
delegated under the Stabllizstion Act.

l. Fatit. first contends that the fines were unauthorized.
But §7(b) of the Stebilization Act permits the EPCA penalties
to apply to the viclation of regulations issued by the OPA
under the Stabiligzation Act. *lis was undoubtedly to keep uni-
form the penalties, regerdless of which Aet provided the source
of the OPA's esuthority. The fact that the Stebilization Aet
has a sep&r'he provision for $1,000 fines for viclations of
regulati.ons issued under it 1C€bn't matter since regulations
issued by tae OPA are treuted separately.

2« There is very little in petit.'s argument that he
2_ ?Ot & sellier or offeror within the meaning of the Act.
the jury found ageinst hin on the point. The Act defines sale

very broadly, including transfers and offers. *he arrangment
made wes thus & sale, even though a third paty provided the
goods,
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No, 254 & 255
Sb j‘-v. Ao ’ IlJC. Ve E‘dlinneoots
Cert. Supreme Ct. of Minnesota

Juris. K. 3., Cert. timely: Judgment entered April 23, 1945.
Cert. filed July 24, 1945 ( time extended by order of this

cte)

The issue here is whether land sold by the US under an
executory instellument contract by which the US wss to give a
deed when the land was fully paid for caen be taxed by the
state or countxy in which it is situated.

The lend was purchased by the US in 1867 &nd used for
a post office. In 1939 the preméses were sold to petit. under
terms whBreby it was not to receive the deed until the
lénd was fully paid for. Petit. took possession of the land
in 1941, razed the bullding therson and built a new one
inleh it l=t out to variocus tenants, and the r=st was used
for a perking lot. Petit. received all the rents. In 1940 :
and again in 1941 the land was assessed and a tex levied againi
it by Remsey “ounty, "subject to fee title remeining in the
United States." *he assessment was atttacked in the state
DC, petitlioner cleiming immunity from taxation on the ground
the fee was in the US, The DC held the assessment void, and
this judgment was reversed by the Sup. Ct of Minn, on appeal.

he two cases concern tw separate tax years, 1940 & 1941,
amand the : neld the tax valid and this was
affirmed on appeal.

In the lst appeal ct took the view thetthe U8 merely

security -interest in the lend,similecr to a mortgagee,
empixkhxk under Minn. law. It held thet Pefit., had the
equitable title to the land, one whieh might be reached by
er-ditors or the state, subject always to the fee interest
in the US, It felt that the Xmmkt petit.'s interest in the
land wes similer to the case where the stite of ™imn. sold
public land, It is subject to texation snd the vendee's
interest may be disposed of for tuxes.

In the second eppeal the et distinguished land grant
¢ases in this ct, which held that the state msy not tax the
land until legal title is vested in the grantee, on the
ground that Yongrees hed estblished a different set of legal
relaticrships in those cases covering us: of the land for a
certgin period etc end thereby preventing the grantee from
acquiring am equitable title, It felt thet the present case
wae an ordi &ary sele of land, and that an equituble intsrest
did arisc even aga.nt the US_ Further it felt that the petit.
wag in no position to assert an immunity belonging to the US
a.L0liQ,.

Since the state ct has held with respect to stote law

thet the equitable interest of petit. mey be separately
taxed and even sold on execution for failure to puy taxes
P&




wlthout affecting the US's lege. title, this ct. should

not reexamine the st te law on thet point. Petit. however

insists that the =X land grent cases apply. It points

out thet if US land under the facts of this case is subjecg

to tax, it will diminish the price the US would otherwise .

receive, On the other hand, it is hard to see why the

petits should get & free ride from the state and not pay

its shares of the cost of mainteining the local and s

gov't; it is using the land for purely commerelal purposes
e8 have & m» leb':.-'i title, rstained purely to

securs the b—..l_z.nca fo exempt the thousands

of acres of land which th 3 has recently bought and will

res¢lé from te AXetlon on thése facts will is to deal hewshly

with the loecal govt's concerned Lincoln Coun“‘f Ve

Pac. Spruce bo. 20 FR2 43 rary, The GCA u

analogy of land grant a828 hel hat unless

& bare legal title, everything having been don 3

vendee in compliance witl 8 ¢an ,“ct, the land is n

subject to :state Baxation. such & view is wrong.
nt tl question should ".;w; settled by this et.

e
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lhe issue is whethar for imcome tax purposes petit. established
vaelid pertnersnip with fe
Petit. owns cnd msnaged 2 furniture stores end his wife agsis-
him. Phe wife had a separate estate ol $4,5,000, Petit,
gsell to his wife, as of Jan. l., 1940 o half
rest in the business for mlb/,UhUe In order to do this he
gave her a gif- f $50,000 and paid a gift tex thereon. Patit,
ni; L bill of sule for the undivided half int
end in considerstion thereof she gave him
ven promissary notes for $55,000. the psrties
compiied with Pa. in registering the name of the business. The
bank was not notified to honor the wife's name till 1943, Social
security bax returns wepe executied by petit, as owner till
June 1941. The capital contributed by thp wife is an income
producing factor. She continues to gt in the store.
laLDD,I‘ 1ip income tex returns we led for 1940. *he commiss

gioner L rmined a deficie NCy e
Cy held for resp. on the ground that
a sepsrets interest of her own in the busines

turning back the m)u,UUO gift.
fhe CCA affirmed, holding the Tax Cg justified in finding
wes no vreel change in petit's #conomic interest, regard-
ess of the fact that the arrangments might have constituted
psrtnership mnder Pa. lew. Fake, J. dissented saying that
re fact the arrangments were made Lo avoid taxes does
aake them any less valid, since they compiled with the ap-
ble Llocal Llaw.
Resp. a4s wall as petit. urge that cert. be Jrantea in
; case, on the basis of & confliict with Tower v.
'(2d) 383 . In that cese, the husband made a gift ;@mstock

tion whieh was to be dissolved in ormdz to form
.'HLL in order that the wife could contribute c;pital
rship. This was done. The CCA reversed the
held for the taxpayer on the ground that the gift was
te end not to be disre arded in aseertaining the
uences of the resulting partnership.

TG Op. R« 95
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ve, Denver %« Kj irande K. R.

Cert, timely: Judgment entered
30, 1945

, g review of an order of the CCA
roving & plan of reogenization under §77 of the
Bankruptey #ct. This is the fo rth reorganizcetion of the debtor.
The plan approved by the ICC and confirmed by the DC gave the
C'Anior- bondholders their full claims, but mostly in junior
curites and in common and preferred stock. 10 of the common
QlVﬁn to the Gemeral Mortgage Ponds. General creditors and
stockholders were excluded ealtogether, The General Mortgage
Bonds rejected the plan, but the other g¢lasses voted to accept
its The debtor does not own Utah Fuel Co stock which was
Ledged under an underlying mortgege,; the equity of redempticn

% o

being held by the W. Pac. and Mo. PFPac. rys which agsigned
thelr equity mmxx so thaf xx dividiends should be paid the
debtor -as long es certain bonds remeindd outetanding, tut
no % thereafter. The Juction line is a subsidiary of the debtor,
but it #was not elear whether it was a party to the proceeding.
For bonds on that seetion the ICC awrded almost 3 million in
bonds, but the DC had the pgrustee purchase the old Junetion
bonds and motions to require the DC redistribute the securities
provided for the Junction Bonds by the ICC were deneid.

. The CCA disappooved the plemn., 1) It found thst the ICC's
method of VULU&biJh on the basis of earnings was proper, and
that the stockholders were properly exeluded, even though there

sen increased wartime earnings. 2) The CCA found that the
assets position of the debtor was unusally large, and
of that it held that the General Bondholders were en-
titled to more than 10% of their claimsjimxkm it stated that
the Gener«l Bondholders should be paid the excess current assets
and excess war profits in cash, since it held that the ICC
prgerly did not cepitalize such excess assets as a basis for
issuing securities thereocn. 3) The CCA said thit the Junetion
bonds should not bi?fl%lm in the debtor's treasury so as to
benefit the s r claimants, but that the valae behind such
security should go the the Genmeral Bondholders. 4) 4As to the senim
bondholders who had the Utsh Fuel Stock as collateral, it fo2t
that they should not receive the stock, plus new securities, but
t they shoui.d foreclose on the collaterzl and receive new
scurities as to the balance onl
1. Potlits RFC's main contention is that t CCA's requirmement
thiet cash be paid the junior claimants wh he senior claimants
have been largely psid in common stock violates the absolute
pkrbrity rule. “hey call the ct's attention to the fact that
' the new stock will not be worth in the market its par valae,

the basis on which the senixor claims were paid, and that Uu/CSS
XXX




senior claims have & right to unlimited dividends and
distributions from current assets they could not poss-
receive their full claims. By the payment of cash from
ﬂu“run+ assets it is contended thut the senior rights to
iited dividends on the new stock is impaired. I think
in effect the CCA is substituting its Judgment as to
future ezrnings for that of the ICC in requiring the cash
payments to the juniom holders, something it may not do under
the recent decisions of this ct. Allo these current earnings
part received after the cfiective date of the ykon,
and they sh d therefore go zkm to the senlior holders. The vice
of the CCA's view seems to be that it regarded the senior
holders as fully paid under_ the, Case rule slthough they received
mainly common stock which Was/no¥” worth par on the market.
The same dlfilcu¢tJ is apparent in the CCA's awarding to
the junior holders the securities which wers set aside by the
ICC for the UunCLlun Bonds, which wers later purchased by the
debtor. These should go first to the senior ﬁolders. Certainly
the ICC shmux® has the principel task in meking the plan end
in perticular in deciding the amount of necessgery current assets
thet the debtor should reteain.
2. *etit. KFC also contends that the bondholders to whom
pkedged the Utah Fuel Stock as CO_LL teral should be entitled
participate in new securities wit fut having first to sell
collateral stock, since she new be(Ulltlew, they would
ve received axx will be worth less than their face value,
Such a disposition has been spproved in other cases where

the ICC did not reguire a prior realization on the celleral. .
would seem to be a metter properly for the disecretion of
» 1CC.,

rel other petitions were filed; they were
feet that the CCA found the old stock hac

nothing in that.




289 1945 Term
Allen, Voliector, v, Trust Co.

s £ N4
Cf’l G J (.-J.x .

Jurise K. 7., Coert. timely: Yudgment entered May 3, 1945; cert,
filed August 2, 1945

Decendlent in 19:5 &nd agein in 1934 made gifts in trust ¢
his son-in-law and desughter because of their impecunisms situ-
etion; the transfers were lrrevocable but the deedent retained
a power to alter and amend with the consent of the beneficiary.
“ne“, 7ifts were clearly not made in contemplation of death,

law then stood the power retained did not make the
transferred subject to the estate tux, since the
clary's consent wes necessary. In 1935 “elvering v. Uity
decided by this et. which held that 2 retained power
even with the consent of the beneficiary made the
transferred a part of the govss estate under the
tax. In 1937 when this cqlled to decedent's intention,
relinguished the power. Within two years thereafter he diedsat 82
The Comm, claimed thet the power had been relinguished in
contemplation of death under §302(d)(1l) & (3) of the Rev. Act
of 1926 as amended, the latter section cresting a presumption
of a relinguishiment in contemplation of death where the trans-
feror dies within two years afiter the power is surrendered.
The DC found that the originel glits wers not made in con-
templation; that the power retalned ag the law then stood did
not mmkyuxk require that the property transferred be included
i hls gross estatejy that the relinguishment wes not ing contem-
plation of death, The CCA affirmed, holding that the relinguish-
ment wes not testimentary in character, and that the mxm fact
that it was made for the purpose of avolding the estute taxes
towhich because of a change of law the transfer as bt then stood

was subject did not make the relinguishment in contempleation,

where ag here there is no uroof thet dezth wes near as hand,
Petit., contends that @ CCA erred iu holding that ti
relinquishment wes not made in cemtemplstion of deati

was made to avold estate taxes, On the facts of this

would seem that the CCA was cowmrect, The circumstances indiceate

nof attempts at evasion, The original gifts were not made in

contemplation, The decdent then ret_Lned nothing which would
¥ meke the sums given paert of his gross estate, Beczuse of

& change of law he ook steps to meeb the new gltustion, At

the time of the relinguishment the et. found that he was healthy;

thet he did not consider that death was ne&r at hand,

Unlsge it ean be said thet where a settlor makes a bone fide

gift not in contemplation, but ag an incident thereto tekes all

necessary steps to prevent the transfer from becoming subject
. to the estate tax because of ghanges of law, such changes are
necessarikly in contemplation of death within the meaning of




the ;-‘,c":.:, the CCA is correct., I'don't think the extreme pos-
Lelon Kon which MEFSudy GRAPRINR- 1 SN0 AR d8 fphble.
circuits because of this case. In Yommonwealth Trust Co' v,
Priscoll 50 F8 949 afr'd per cur. 137 F2 653 a trensfer waes
found to have been made only with the intention of avoiding
the estute taxes. The ct. held that therefore the transfer
was made in contempletion of death, +n the present case the
relinguishment was mede, it is true, soley for tex svoldanee
purposes, but the CCA held that under all the circumstances
in contemplaetion of death, 1 think this
See algo Fxirst Trust & Depostit Co v,
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No, 226 1945 Tern
Halliburton Oil ¥Well Cementing Co v, Walker et al.
Cert. 9.Cir,

J

aris. R, I, 3. Yert, timely; Rehearing denied June 12, 1945;
L llﬁd _nu U :t t‘ 41-9/,5.

Kesp. sued petit. for inrringuﬂ»nt of g patont concerned
with the locatlion of the léwel of a fluid in en oil well, or
of obstructicns thersin. Theé novelty of the invention,; the
clalm for which wes held velid and infringed by the DC, was
found to reside in the addition of sn adjustible pipe which
enables the opsrator of the device to filter out certain un~

sairable echoes while abling ',7 zo LPCOT the dsgirable ones,
Thue important part of the claidf ‘as"medns ~esgociated with said
pressure responsive device
to tire grequency of echoes from/tubing collars of sseid tubing
gections to clearly distin wlqh the echoes from said couplings
eachh other." The means employed by the patent for\ tuning
m:ch:u;c(l, whereas the infringing device wus elsctrical.
e CCA held the patent velid and infyinged. On petition
hegaring the CCA distinguished Gneral Electric Bo. v.
Webesh “y)).LJJ nce Co. jlq. U8 364 ste uln.:, thet there the elaim
wog for & single element, and here for & combination of ele-
uents, ilmplying that under present fects a eclaism mede in
tarpes of function is valid, Denmen J, concurring in \the

depisl of the petition stated that the elsim consisted of a

COHtJD\JLQH of means, none of which had before been comhined,
1. Petit, argues that the deseription in the claim of

the novel element as "means...for tuning® is functional and

hence invelld under the General Electric Case, which you |

wrote, fhe language of the claim sesms to fall within the

Gy,E. case where there wes insufficient structural deseription

of the greins used in the fi. iamnet. The CCA sought to differ-

entiate that cese on the ground that here there was a com-
bin:stion of mesns or elements which suffieiently deine the
limits of the invcntiOL,xywﬁxz I think however that the
¢ 1ls countrary to the BE case i: that the elaim fails to
te how the runctiun is to be performed,
« petit., clalnsg the CCA also erred by ignoring the
llation of mexk resp.'s claim in & pendi: ng ¢ pplic&tion for
# patent on & similar device which tuned electricelly rather
than as here mechanically, It argues that the claizs of a
atent may not be 8o con“t“ueu a8 Lo cover supbject mater
jected by the patent office. But the pending applicanioc
‘ejected on the basis of resp.'s patent, the ome here
! which wes stoted to cover both mechaniesl and
otrical methods of tuning. (R, 1603), It is thus unlikely
.1‘;'i t the doetrine of Schriber Co. v. Vle¥eland Trust Co.
311 US 211 applies,

GEANT T OP.
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No. 292 1945 4-rm
Estep v. US
C:‘.I'tlu } Ci!’-

Juris. Ex “®ppell. Appendix 1, Cert. timely: Judgment entered
July 6, 1945; cert. filed August 3, 1945.

. This is a selective service case involving a wonviction
ol & member of the Jehovah's Witnesses. Petit. ebeyed the order
to report for his preinduction physiecal; he was accepted by the
Havy, -he obyed the local board's order to report for induction
and fulfilled all the requirements except that he wou.d not take
the one step forward which under the Navy's proecddure marks the
actual induction into the Navy, Instead he explained that he
was & mmmxmxxwi minister and entitled to be exempt. A% the
trial petit. endeavered to prove that the loecal board had acted
arbitraerily and denied him due process in clessifying him. The
evidence xm indicated rather serious irregulsrities in the local
board!'s procedure. However, this evidence was excluded.

On &appeal and after reargument before the ct en banc the
convictlion was affirmed, Biggs and Leahy dissénting, The ct
held that under the Faolbo case the administrative process is
not exhausted until actual induetion, and that therefore in
& criminal proceeding for failure to obey the local bomed's
order evidence of procedural irregularities, or improper clagsif-
leation cennot be received 'n evidence. The Dissent felt that
petit. had exhausted the administrative process; the only thing
e had not done wes to submit to actual induection. Had he taken
she step forward required by the navy he would have voluntarily
submitted to induction and hence would not be restrained so as
to justify review of the board's action by habeas COrpus,

The Falbo case is not clear as to whether actual induction
is required in order to mkk £kx determine the end of the
admingstrative process. fetit. had done everything short of
that. Under the Billings cece petit. does not have to submit
to induction. If he does so voluntarily it may be that habeas

orpus does mot lie. If he does not he is subject to eriminal
prosecution and may not defend on the ground of improper local
board action, The set up seems to be a trap indeed, unless
the admingstrative action is final end not to be ecalled into
question in any judieial proceedings. That is a way out but
a questionable result.

Re8p. suggests thit since Smith v, US No. 66 1945 Berm
has been granted cert. a decision on the cert. petition in thig
case shou.id awalt that case. That case also involves the
problem of whether induction is neceesary to the exhaustion of
administrative remedies.




In view of the fact that the action of the loecal board in the
present case seems to have been such that if its action could
e revievwed on the merits it would have been regversed, and
since the Smith case involving pesbedeeliy-tHS “eme guestion
neen granted cert. I think cert. should be granted i

‘esent casc also as axmx to s ttle the imsue.

EGW




lsborough v. Duke

aris. K. 8, LYert. timely: Judgment entered May 9, 1945; cert.
. iled August 8, 1945.

Hesp. brought sult for declaratory judgment that certain

a5 essments on her intangible personal property, and that held

v her as trustee was invalid since it infringed her rights
under the 14th amendmentuse. Hesp. prior to the years for which
the asgessment wes mede had her domicile in Haweii. In June

1941 the Township by resolmution found that resp. had ommitted
intangible personalty from her return in the amount of 60 mill-
ion dollars for 1940 and 1941, end that she was domiciled in

the township. It also assessed her as trustee of Duke Endow-
ment, a cchariteble trust, for some 160 million deollars in
intangibles. The DC granted rwsp“. motion for summery judg-
ment on the ground that under NJ law the assessment was improper-
1y made, since no notice was given pesp. and rejected petit's.
contention that the DO had no Jjurisdiction beciuse a pkxdimy
sppedy, adequate and efficlent remedy in the state law.

Ihe CCA affirmed, holding that the DC had properly exer-
cised its discretion in teking jurisdiction under Gre:t Lekes
Co. v. Huffman, 319 U8 293, where the et had indicated that
under certain circumstances the Deglaratory Judgments Let should
not be employed to contest state taxes. Lt found that an ade-
juate remedy did not exist under stute law, and that a federszl
ght had been invaded by &an intentional &nd arbitrary assess-

of the otwnship. 1t also held that under NJ law the as . ess-

invalid.
e petit., contends that the DC and CCA abused their dis-

ion in taking jurisdiction of this cese, relying on
the Great Lekes case. That case stated thaet the DC should not
take jurisidction under the Declaratory Judgments Act to pess
on the validity of state taxes except in exceptional cases. I
think that the present case is exceptional, The petit. has
clearly and intentionally disecriminated against, as the CCA
found, in that her preoperty was assessed at its full value
whereas other property was valued much lower, The CCA found
that NJ does not afford relief against this situation, and
there is nothing to indicate that its finding that the N law
does not afford a plain and adequate remedy should be disturhed.

DENY Op. #, 148
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HNos 306 1945 T=rm
Hason v. Paradise
Cert. 9 Cir,
ris. ®, 1, Cert. timely: Yudgment entered May 11,

filed A uzust 8, 1945,

case ariges under the Municipal Pankruptey fct.
two creditors ilnvolvad are petit, and the RFC, “ etit.
offered 2525.21 cash for each $1QUO bond; the RFC was
Ziven & funding bondosdslh bearing Exkwex A% interest
instead of cash, but otherwlese petit. was treted equally.
Iin 1934 the resp, failed, i the FY'C agreed %o loan Tesp.
encugh money to pa i $525.21 on each 1600 dollar bond,
areupon the FFC was to return the old bonds for esncellation
taeke In return £1000 refunding bouds.,
The DC eapprovad ; requiring petit. Lo accept the
rether than the ilent in & bond. The CCA affirmed.
Petit, contends that the plam of composition diserimin:tes
telrly in favor of the RFC since it gets & bond vearing inter-
wille petit. gets cash There is a eonflict on the fairness
such 2 plan, Ses oxes v. Tabasco “onscl Ind,school Uist.
Ja ¥d €2, 133 F2 196, 142 F2 58. It would seem thet to be
perfectly fair peti should get the cash settlement plus the
xkghx value ow of the right to intersst at 4% until the
.:mtm ity of the refunding bonds, or vhe bonds themselves,

(GRA N{ EG (Jp A 5 215




No. 309 1945 Term
Unemployment, Compensation
Cert. 9 Cir,

Cert., timely:
Juris. K. 651,/Judgment entered May 15, 19455 cert. filed
August 10, 1945,

¥ omm., of Alaska v. Aragon

This proceeding was brought to review & deecision of
Commiseion by resp.s who seek unemployment co‘vena(ti*
Alaska's hets Varlous saimon cannerieg hire
for Alask an operctions in San yrancisco.
seasonel end esch yeur & new a i
employvers end emp.oyees' union eror to the
A new agreement was sought to be resched fo:
Higher wages were demankd by the employees.
ations ars seasonal zrriv; rious deadlines wers
employers for the recching of an agreement if fishing for thet
geason in various parts of Alasks was not to be eshandoned,
Negotiations continued at Sen Frencisco and kXazkx Sectile, but
no agreement wes reached, &nd the operctions for the year were
abandoned, Resps. then filed their cleims with the #lagka
Comm, for umempdoyement compensation, The Aet provides thet
"For any week with respect to which the Yommigsion finds thet
his tote Hﬂ» mployment is due to a labor dispute which is in
ective progress at the fictory, establishement or other premises
at which he is or wes employed.." the ftkw individuel shall be
disqualified, but such disqualification shall not exceed 8 weeks
after the beginning of the dispute, The Aet also provides
for a hearing before a referee, sman eppecl to the “ommlssion;
end after the sdministretive remedies have been exhausted, for
ct. review,

The referce and the Comm. found that there was o "'kor
dispute under the sct, wnd deducted 8 weeks compensationf the
DC effirmed, holding that there wes & labor dispute, end thet
it wa 8 1n sective progress at the factories. The CCA reversed,
Healy J. dissenting, on the ground thet the labor dispute was
not in active progress at the Ig(tAx_ec which were in #&lsagke
since the dispute tokk place in San réncisco, and Seattile.
Healy dissented on the ground i @sp. hed nol raised the
question before the Commission that the digspute wes not in
active progress at the factory, and hence the DC end CCA could
not consider it.

1, Petit.'s muin contention is thut the CCA decided on

& ground that was not properly before it, since it was not
raised or passed on in the administrative proceedings. The
case was rrued at the adminis tftin level on the basis that

there was labor dispute, since “ha aployment gontratt he
termin tpd nu the quesBTtion was as { % Ims8 ol & newnohg?
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true. Lin one instanc
appe:rs ;
Comm, mads

&t ths plant in

n

Comm., howav

2

A% witad i @
it wa one of th
]

lieitly or o;gllcl.l

imp

should not be construed to
workers at the xlamk Tact-
The petit. points to no
confliet [brs 23]. Hany
rovisions, A8 & practical matter ka
‘ otiations must be complete prior %o
sailing hAlaskaj bthey cc well be cerried on tvera.
But it does not follow that some disagreement as to the inter-
pretation of the gontract made could not arise during
the season in &laske dhe statute in terms seems to regquire
lisput active progress &t the fLLbGTy,
menteee"s The A does not suggest the dispute must
amployers . indicates the statatd does not
‘ disput aking plaee in California, 1 thionk that
e Yommission' sonstruction to the contrary is unressonsbl
, in view of the practical Jierc~Lui ﬂﬁ'A¢u;zninb in
vt

’ A Mt ! oMol URC R B i R W
sk the gation 18 t: free LDrom doubt.
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No. 317 1945 Term
Commissioner v. Tower
Cert. 6 Vir.

Juris, R. 3. Cert. timely: Rehearing denied May l4, 19453 cert.
filed August 13, 1945.

Resp. owned 425 shares in an iron works corporation. In
1934 he made a gift of 5 shares to his wife. In 1937 it was
lecided to dissolve the corporation snd in order to ssve taxes
wes declded that mpmkikkx resp. would gife his wife 190 shares
on condition that she contribute the assetes whieh the shares
zx#s represented to the partnership then to be saet up, This
was done and resp. paid a gift tax on the tremsfer of the shares.
In the partnership the wife was mede & limited partner, and
as such had no share in the management of the partnership.
The wife drew money from the partnership and Kept it 4in her
separate banking account; resp. continued to pay her a weekly
household allowsnce. The commissioner sought to tax the
wife's share of the partnership income
The Tax C, held th:t the gift of stock msde wss conditioned
on the wife transferring the assets it represented to th
partnership and that therefore the gift wes invelid and the
purinsxsnkpxwxg wife was not a bona fide partner since she had
not made a capilel contribution.
The CCA reversed, holding that though the gift was econdit-
lonal, the conditicn was performed by the wife and thus the wife
.)‘::tained full and complete title to the assets which were con-
tributed to the partnmership. 4t held the gift was valid snd
sald that the fact it wes made to lessen the smomnt of income
texes was beside the point. Martin J. dissented,
L. Petit., argues that eert. should be granted because
the action of the CCA in reversing the tax ct. is contraxry
to the Dobson case. Just how much is left of the Dobson case
after the Bingham case I am not sure, but the CCA seemed to
treat the matter of whether there was & valid gift of the stock
as & question of law,

o

cr B ¢
D

O
=
@D

0

4« Petit, also assebtts a conflict. There is very
little difference between this case and the Lustheus cage,
No. 263 1945 Term. In that case the government urged that
cert. be granted because of the conflict with the present case,
There seems to be a square econflict and cert. should be
gronted to at least attempt to sett. ne juestion of the
taxation of partnerships in which there is a gift to the
wile who contributes the gift he partnership cepital,

GRANT EGW Op. R. 82




Nierotko

recsived,

t 18 obviodugliy of great importance,

awarded ing back pay by the NLEKP and
&t rds soclal security is not clear. *he
eV, does not require the employer to withhold any
ne Security ,oard will not
received, L think the

the employ
correct that ib correiatss the two acts
and sensibly, but the guestion is one which

sttled by this

Op. R




No. 319 1945 Term
NLEB v, Cheny Cal. Lumber
Cert. 9 Cir,

J1 R. 5l. Cert. timelyi Hehearing denied May 14, 19453
8 ile d Be 13, 1945,

found by the Board to have violated §88(1)
s

the NLRA in that it xmfumsd made many end varie
~Ponmn_c TQDTlu 1l for uniu; (caivitf;
! in return for on aecti

it g
four men bhecause of t}
discharged were
ining E;Snt by
iered the company to cease and desist from
ring pership in the union xEm dlscharging
or refusing th reinstate any of its employeess or h;
ilseriminating in any other manmer in r gerd to their hire
etcs 2) in any other manner interfe ing with, restraining
g ] T the Tl:uL to
1-organizariion, to bargein colleetivly ste. 3) Lo rein-
the four menxmikk and to make whole the LOLJ
I'sd by paying them on amouht equal to the
rngd to the date of offer of reinsLsLJmn

't enlorcement of the order. The CCA
r deldtering number 2 e&bove, and
a8 o 735 providing that the term Xmax net earnings means
those which the employee would have earned but has without
excuse falled to earn. This last item was not raised Iy
the modified order wes enfor ed,
poad order conteined in #2 a
singce there was a wviolation of
the Zect., They contend that the Expra
@8 not support the present

on.y unfair practiee wes & refusal

kExERRslotmrakXyx are other un-
@ broad t)?“lﬁ?“, In the
1 vigorousl;
rep?iq“l?
members inclu L‘,, 'iAa dlscharge of several,
of seniorit; privileges on condition union actmwa
’ Lt s8eems to i, 1t the facts and
ent cese 't.“'f; the broader remedy
*d and the fai 2 of the CCA to enforce
liseretion j% seems to me that the facts
resent case more strongl: Justify the order th
the May Department Store Case, No. 39,
in conflict with this mne,

Sesdiatie




2. Petit. also urges that the CCA erred in modifying the
back pay order. The resp. did not raise the question
before the Board. §10(e) prevents the ct from considering
any objection not raised before the Board., Marshall *ield
& Co v. NLRB 318 US 253.

Petit. argues that in any event the matter of wilful
losses should have been left to the Board to consider
on remand after proof and that the order should not h
been modified by the BCA. The Phelps Dodge Cese 313

het this is the proper procedurs.

it
')
200 indhkates t
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No. 320 1945 Term
FIC v. A, P« W, raper Co, Inc.
Cert, 2 Cir,

Juris. K. 2. Cert. timely: Judgment entered May
filed August 13, 1945.

FTC charged resp, with & violation of §5 of the FTCA

D
the words " Red Crou;‘ and. the red cross emblem on its
J,.

paper and paper towels sold in commerce, The FTCA as
amended in 1938 gives nhe Uommigsion power to rpevent "unfair
deceptive acts or practises in commerce. There was ample
idence to support the Commission's finding that the use of
¢ words and emblem &as & trrde mark confused the public into
belleving that resp.'s goods were sponsored or approved by the
American Ked Cross. Petit. found that additional words on the
package stating the msnufacture by petit. was insufficient to
correct the erroneous kmpressi-n. HKesp. relied however on its
use the emblem for a trademark on the Act of Jan. 5,
&8 amended in 1910, This act prohibited the use of the
cross symbol, or the words by snyone other than the Americma
d Cross on articles and for advertising. A provish permitted
ose who were actually using the emblem or words "for any law-
purpose" prior to Jan 5, 1905 to confinue to use them, Petit.
been msing red cross &s & trade mark since 1897 on its
ilet tistue.
The FTC ordered resp. to cease and desist from using the
. words and emblem for its trade mark beccuse of the deceppion,
On review the CCA reversed and modified, holding that the jct
of 1905 glving resp. the right to use the words and emblem
controlled, znd that the later FTCA, as amended in 1938 did not
impliedly repeal the 1905 Act. The ct. held however, that the
FTC did mmk have pover under its statute to prevent the deceptive
usz of the symbol and words such a making resp. state that the
goods are not &p roved by the ARC on its package, but it could
not forbid entirely the use of the sybol., Clark, dis entpd
iying thet the 1905 Act did not legalize deception of the public
end that if the use of the symbol did deceive the FTC hed the
ower_to prevent the use ol the emblem under the 1938 amendment,
fubic. urges thet the us:s <w"uié words and symbol ipso
cto tend to deciive the public regardiess ef explanatory
words on the packege that resp. is n,t cennected ith the ARC.
It argues that because of this deception the FIC is empowered
to order resp ) cease and desist from using the trademark,
nd that the 1905 A was not intended to permit the use of
ne mark i¢ it kmx deceived the public. There are many pre 1905
ers of the trad on numbrous different products.
If the P—, ~r>vmd¢s here it would mesn that no advantage
could be taken of the 1905 Act peemimtting previous users to
Letain the merk, since any use of it tends to deceive the

public into thinking the product is connected iwth the ARC .

3
s




The question of statutory cone truction is a nice one. The CCA

thought it found a wey oub by requiring resp. Lo Buate it wes

not connected with the ARC on its goods; this is insufficient
4

eccording to the FIC. 1t seems to me thet the 1905 Act, pagsed

t
it was prior to th MC;« can not be employed by resp. &8
vehicle for i“uctn g which in their effect on the consum-
public are deceptive. 7The 1905 Act had the limited purpor.
21y protecting the Americam Red Croos from leter users
The guestion is one which should be settled by this

v
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No. 337 1944 Term
International Union of Mine Workers v, Eagle-Pitcher Mining
end Smelting Co.

retition for Fhearing and Clarification

. Nothing

D ey




Term

al., v. Mt “Ylemens Postery Co.

be timely:s Judgment entered May 21, 19453

16/
1945

ICOVEeYr ©O oay i i t‘e .B 1.JA¢
the theory that they were repuired
bu;OLB the hour in the moPhing;
oductive work, but were only
hour. 1t was also claimed
after the hour at lunch, and at
from the hour. The facts
oyees punched the time clock as soon
plant. *hey had to arrive in
/ 8 scre plant by the
3¢ the employees came in &t
rate during the first seven minutes thet
and that by 5 minutes before the hour 95%
rung in. JIn severazl of the departments
groups and production couldnot start till
in. <%he compeny deducted the time batween
hour for commencing work in paying
8 time was travel time

1

curtﬁﬂded that th
borate proceedings were had befoe & speeclal master who
found that the employees were not required to report 14 minutes
before the hour but only in time to be &t their place of work
in the piant at the even quarter hour set for the start of
ind Production was not started till them, The time spent
ge efter punching in until the start of the shift
getting to the place of work, and in activities
sed with work such & conwersati n ete. *he master
petitas. had not kept & record of thelr own times of
rrival, and tha. the on.y evidence was the sime clocks which
1 not reveal when they arrived at }env respective departments
punching in. Thus the master found that the petit. had not
preponderance of the evidence that they were entit-
paid for the time they xmpm spent between punching
rt of the shift, or between the end of work &nd
they punkhed out.
the master's findings. Instead it emploved
own. It held that of the fourteen minutes
vhe clocks .ere open prior to the shift 7 minutes
redited to the employer. Thut time considiing of
] 1t took to punch in and get to the places of work
."‘- 3 pla It found that the remainder of the time was time
worked s 2 Work commenced as soon as the employees arrived

i
.u)," the henefit of the employer for whieh they should be paid,
)

Y
e




leces of work in the morning.

reversed, holding that under the Fed. Rules since
report of the master was not clearly erroneous it should
affirmed, It stated that the DC had substituted an arbitrary

formule for evidence, and that, the recent travel tine decisiopne

Xm ol this ct. were not applicsble. %
Petit, contends that under the see Coal and the

Jewell *'idge cases they are entitled 1 e pald for the time

he clokk and the official start of
divided into two parts, 9f the

time and the other hslf is

batween tae

" . '1
‘bll(‘; L'JILA.-L e - 3
fourteen ;:xl‘.:ll.'i.}‘-;" alf i travel

orior to the shift. Ag to this latter
1o ‘.»‘}*r«t"x-ﬁl’ work was <'ct,ua.L.L,;
durlng the 7 ster found that it vas

R TAEY AP s h wed ™ A v o~ om0 g : 1
the DU Iound otherwlse 1€ CLA ersed s a strictly

LllE sSpenv

evidence 1E dlsputed

7 md v1y2 $
minuves

fectual mettsr und i ald n
Assuming, as the DC suggests that i also
spent checkin id g g to 2 pla question

is how to characterize this time, +t is settled that twaveling
undsr lezardous condition »‘vmﬂn the entrace of a cozl or
iron mine un* the ] tion of wmmxkx the mining operations is
work under the LSAn t 1t seems to me that there were spseial
theére not prasent here, In the Jewkll case
] controlled by the
'enefit of the employer

)

the

emp.lo

were esatablished ; seems to me that the evidence deoes not
he contentlon thet wdpking through & large plant .

}
beal
to one's place of work inveo lv=\:: the Hilec:ALcy, danger or

control by e employer that riding underground in a small
' necessltates The fact that the employse
particular place of work in the plant im &
juelifying the employee for work, It
Lu,iv this issue
since it unquestionally will arise freque
seb tled,
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P) Qs 92 ,‘L
Howitt v. US
Cﬁ‘i‘bs o Cil‘.

Jurie. R. 2. Cert., timely: Rehearing denied July 18, 1945; cert,
filed August 21, 1945,

Yetits, are ticket sellers and a dilagram clerk of the
Florida Bast Yoest &y, *hey were convicted of conspiracy to
violate the ICA by selling Pullman tickets for more than the
applicable teriffs permitted., and giving undue preference to

t this
@

perticular persons. The railroad knew nothing about th
turned over the proper tariff to it, and kept the brib
zratuities given them for tickets by those desiring to get
seats from Miami, Fla., The ICA forbids diserinination and
undue preferences by carriers. §10(1l) provides " &any common
cerrier subject ®6 the provisions of this part, or, whenaver
guch common carrier is a corporation, any director or officeﬂx
thereof, or eany zx..agent, or person acting for or employed |}
such corporation who, alone or with any other co:gor;t Ollga
psrson, or party" does anything forbidden by the act shall be
pumnished,

Petits. demurred to the indictmemt contending that
the raceipt of bribes, tips ete, for passenger tickets was
a crime under the Act, since the act dealt only with carriers
ind 1f the proper tariff{ was turned over to the carrier no
crime was committed.

The CCA affirmed, holding that while the Act when pss:ted
was proxbably not intended to apply to this situation, ite
terms were bwpad enough to justify the & plication,

This is a somewhat ,ro»r& @ case. It 48 & falrly novel
point evidently. The fisb secti ns of the ICA are directed
against carriers, 4here &sm soue conflict in the DCs. I
think that §10(1) i1s directed against carriers or arsnts
are acting wichin the scope of their employments In

words who are acting for the carrier. Here the tlckea sellers
without the knowledge of the carrier exacted exorbitant prices
for puliman tickets. While the act does cover an "agent or
person..employed by a corporation..” I think when read in
light of the context of the section together with tk

ler sections it does Not cover the offenses herﬂ
CCA recognized that the act was probably not

the sittation. “ongress evident.l: thougkt so too uinca

is being prepared [pet. 6] to forbid the zcts here

8,

; petits.
O.&




Nos., 361 gx@68 1945 Term
Burton¥*Sutton Oil Co. v, Comm,

Cert. 5 bir SUPPLEMENTAL MEMO

Judgment entered July 6, 1945;

Petit, is the assignee of an oil and gas lease,
signer purported to sell and asgsign such lease
deration of the petit's payment of overriding
v the original lessors, and in addition
condidration of the psyment to the assignor of
of the pet profits derived from the operstions under
381 ¢ The assignor reserved the riE?f’"K
to obtain & reassignment of the lease to it if|
'nee desired to cease operations under the
. assigned lease,
petit. sought to deduct the 50% net profit
1ts income from the property as rent or
1/ relation to pecentage depletion.
scessed mm a deficiency on the
ground that the net profite payment was & cepital
investment, paid in consideration for the sale of
the legse to He concluded that petit. was oniy
entitied to deduct 27#% from the gross income from the

5

property, including that pert of the income paid over
to the assignor,

The 8€kxx Tax Ct aff
uExaxxexumktiam of net prof

sale of & Ixzmzme lease is

captial asset, snd not rent

Wig S8tatute.

The CCA affirmed on the ssme ground, citing
Quintene Petrol ese 143 F2 588,
The tion is wheth this cese can stand if
' Kirby deeision of this court. I think it
the opinion as written, but cert. should be
bhi 1L out the differences. This
Elbe cuse,; except for the
has retained a right to &
In Kirby the court holds
8¢ Or &
interest
. +essor an eccnomic interest in the il
piace., Hence the lessee may deduct that net profit

™~

i T 0 Y
vl Wie LesSsolI and

payment
‘ _ : the latter may obtain percentage
depletion om it, Qnmv.;, where the parties express the
vV 5nd the fects demonstrate that a sale rather

: - eration of the payment
3¢ 0L net profits, the Kirby case indicates
’C MMEE cannot deduct fhe payment to the

intenti
+h Mo . 3 'S : 3
18D been paid in consid




vendor of the net p: g as rent or royalty, but
muEf can adu he 273% depletion on the entire
net income from the property before paying over to the
Vencor eny par ' the net prcfits.
: : distinction is substantisl,
th

the inei f the tax turn on whether the .
express -*"' re to convey "J.,h’r in the

b

o

. it iie 1 - 7 } Af o 1
LeImSsS 01 & 1Lead3e 0L OL & LLE
oLta

e
LA 1T

Jifference in the rigats ob
vy‘ ssae, or assignee of’ & miners
yrious kinds of yances only
right. to seek the 1 and h¢
bo produce it so long as it
; tew in order to be fully
hould be overruled.




1945 Term
011 Co v. Commissioner

Juris. 3. Vert. timely: Judggent entered July 6, 1945; cert.
filed August <3, 1945,

Petit. OWnS and operates an oil leazse covering a section of
La, land. %he agreement by which petit., acquired its interest
required it to pay 50% of the net profits to its transferor
in addition to royaliles, i gought to deduct these profits

from its gross income, but it was disallowed, In the course
of a gov't survey for condemnation of certain land subject
to mineral ri'hts therein it was found that ths secti:n lines
vers improperly placed. Petit. sucessfully resisted this survey
which would have huu the effect of placing the leased property
on barren ground, His actual oil rights however were not
ought to be condemned by the gov't. In fighting this survey
petit. incurred legal expenses which were disallowed.
The Tax Ct held the net profite pald over were not deductib
since petit, had the only capital investment in the oil and
it was subject to & depletion allowance; the transferer right
to profits gave 1t none, and the payment of profits to it by
eflt. were thus part of its capital investment. 2) The taex
> held that the legal expenses were deductibel as ordinary
nECuJLHLF, 5 members LJ)onnuAub.
The CCA affirmed as to the net profits but reversed as
to the legel expenses, holding that they were capital expenses
1lating to the perfection of 1
l., The resp. does not oppose
involves the deductibility Qi
lnvolves the same question h
cert, has been grabbed and it yra to 2o0. 197.
2+ The tax ¢t seems to ha rred as a matter of law
allowhkng the leg: ses to be deducted and the CCA
dealt with the JLOuLQMn he question was not condemnation
knvolved the boundaries of pstit's property. Thus
case which 18 asserted to be in conflict on this point
996 is distinguishable. That case toncerned sttorney's
fees for resisting an illegal condemnation. The deduction
was allowed,

Lz
a
A

GRANT No. 361
DENY No. 302
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Misc.
No. 20-21/1945 Term
Certs 3 Vir. Lober v. Morgzan, Lewis etx al.
Jurds. i, 1. Cert. timely: Appeal dismissed May 31, 1945;
cert. filed August 29, 1945.

of

This case arises out xhm 5?@ allowance of certain fees
in ‘& reorganization proceeding. Fetit.mis a bondholder fmx
end representative of a8 small minority in the reorganiz: tion
of the Phile., % Keading Coel and Iron Yo, After the reorgabtation
plen was completed the DC made certain aldowances of attorneys
and other rfees. Petit's attorney, Palmer, wes denied compensea-
tion. 7The attorneys for several of the bondholders comhittees
&nd other participants were allowed considerably more than
reccommended by the SEC. Two petitions for leave to file.
appeal were filed in the CCA and are invoived in these two
cases, One mxx was from an order denying Palmer any compensatdor,
and the other denied Lober's objections to the amount of fees
awarded, The petitions for leave to file the appezls were
denied. Petit.®contends the the denial of leave to file under
the circumstances was an abuse of discretion. The SEC supports
petits. position.

The petits. oppose the allowance of attorney's fees

in ecertaln lnstances because of a breach of fiduciary duty to
the estate. § 249 of the Act precludes compensation where a

fiduciary deals in the securities or acquires a beneficial inter-
i . : . o " \ P Ol : 3
.t. direct or indirect in the debtor. In XE¥E¥XX cascx the
~J

made an allowance made an allowence to a committee member
whose wife after conshlting the husband ®mak@ had purchased and
sold securities of the debtor for the trust account of her
daughter.[R. 45] in asnother casce the ct made an allowsnce to
& committee attorney whose wife traded in securities of the
debtor for her own account, although the husband claiimed he did
not know of it. [ R. 46] In the first instence eited above the
nusband was a senrlor mumber of a stock exchange firm which
bought &nd sold securities of the debtor for customers during
the course of reorganization and after the senior member becer
committeeman. he firm received commissions for its work.
'C and petit. Lober contend that the common law of fid
nd the Act itself preclude the allowance of compensation
such circumstances. I think this is correct. Certainly t
allow benefit to be acquured by se relative of ¢
who 18 in & position to use his inside information is ]
upon with extreme disfavor in the law of trusts; the
true where the trustee is a member of a partnership
commissions for dealing in trust assets. There was'

instence of this type of thing: an allowance was
committeee member who whHile so serving accepted &
third party in opposing claims on behslf of
corporation ageiust the third party. A disc)
of the transaction so the DC permitted the al’
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No. 384 1945
Smith v. Hoboks
L“'th- J \J.i.ru

Juris. R. 15. Cert. timely: Judgment entered July 17, 1945;

‘u::-r'n. filed Aug. 30, 1945,
Petit. is trustee of the debtor railroad, who operates a

small switching line to the NY Harbor weterfront in Hoboken
NBJ. Most of the railroad property is leassed from resp. under

99 year lecse. “he lease contained & mksmxm covement whereby
the debtor agreed that it would not sell or transfer the
leese or underlet the premises without the previous consent of
the lessor, and provided that this covement shall also ap ly
to any unauuho”iZﬂi sale or tran*f&r t?e*eof or any underlettings
of the demised premises, or rly | 2ol whether made by
the lesses in anJ procee 11.U lvw or in equity or
otherwise to which the lessee may be a party, W}‘.m'-eb;s any
ocd the rights, duties and 0n115c"~z“ f the lessee shall er
may be trans {erln‘, encumbered, abrogated or in any menner ion
altered without the consent of the lessor; breach caused terminat/

The petit. filed a volunt:ry petition for reoggenizeation
largely because of a judgment for additional rent obtained
geinst it by the lessor. FHesp, then sought leave to file a
notice on petit. terminating the lease elaiming that the
jualififkcation of the trustee and his entering into possession
of the property was an snauthorized transfer within the terms

)f the lease. The trustee elected to adoptm the lease. The
DC held th«t the lease had been breached by the transfer of
the property to the trustee. Rgsp. then filed an application
wit: the ICC to obtuin certificate of public convenience to
operate the railroad. The ICC held that one was not required
since the lessor had a continuing duty and responsibility for
o erating the road. Aftker the ICC ruling the DC permitted the
ase to be terminated and directed the truetee to deliver to
regp. all of its property subject to the later determination
of conflieting claims, No plan of reorganigation hzd been
presented to the ct.
The CCA affirmed holdigg the lease was breached when the
stee adopted it; and that the order allowing resntry was
premature; that the order was not improvident in turning
debtor's property over to resp. when there were still some
undetermined claims with respect to it.

l. The main contention is that the lease was not bresched
by the petition in reorganization or events thereafter. It is
true that the lease doesn't refer to bankruptcy specifically
but it is very broad in scope and reorgamization seems clearl;
within 1ts terms. Finn v. Meighan is not in point because

there there was an express provision covering bankruptey.
However, that cace did indicate & forfeiture clause operated
adain;t a company being reorganized. The fact the petit.




4

was to be reorganized rather Lhun ligquidated does not
it superior rights under the lease.
Zs There is nothing in the argument
premature since no plan had been consi
was leased from the resp. There could be 2organ
without its consent. It had no outstandiig Lorﬂs vp other
evidence of debt: it v soui’nt a lease on more favorahle ’
SYms , der i the reentry order was not
improper. The sland case Jﬂw US 648 is not to the contrary
singe the railroad was very large with a complicated capital
structure and premature ﬂnﬁﬁxxnmxmx sales of the coll;uerul
would have made a plan of reorganization difficul
3. Petit. also objects to the order in %hat 1t turms over
smkkmxke property to resp. before all the dﬂbtor'e ¢lainms
e been litigeted. DBut ample provisior
Ltlement of any claias the debdor ribn
property ;3 the patt ig dispute i minor
operation of the road.
4Le Lagt petit. contends that the DC should have required resp
to obtain a certificate i:un thw ICC unfev §1(18) of the ICA.
But the resp. did go before the ICC which held it did not

certificate, The UL was gusnitle; in treating this
that the resp. had complied with the cow@itions

lent to the overation cof the road.
wer other minor conte nu_ OIlS.
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Ro. 393 1945 Term
Collins et al. v. Dowles
Cert. Emergency Ct.

-]

Judgment entered August 9, 1945;

Juris. R. 1. Cert. timel*:
.(;f;z't. filed Aug. 31, 1945.

The guestion here involved is the same as in No. 400,
namely whether the Emergency Ct. under §204 of the Act has
jurisdiction to consider the validity of a regulation which
was superseded at the time the protest was filed with the
Administrator. fetit. desires to have the question considered
in this case because of two civil suits whiech have been
brought against them for selling liquor at over ceiling
prices. In one suit petits, have obtained leave of the DC
to file a complaint in the Emerpency ct., but the present
case is not moot according to resp. since certein of the issues
which wkkkx would be argued in the present case would not
be available to petit. im the case filed in the Em. App.
coming from the district ct. in which the damages suits were
filed.

The Em. App. dismissed the case on the aathority of
the Thomas Paper Stock case, No. 07.

My discussion of No. 400, Uteh Junk Lo, v. Bowles
is applicable to this case as well.

@ () EGH Op. R, 36




No. 399 1945 Term

Walker v, Esquire, Ine.
(5% o VI ‘l'-p‘-v)- DC

Juris. R. Vol 4, 1367. Cert. timelys Judg

! - ™MYad Band { £
}»‘.;); cex 'J-_L..L.LH\?\ Uf?,_,*t,,, !:’ _L"-,',«;'J'

This is the famous Es.ulre case. The
proceedings to cancel resp's second class
the ground of inciusion of Obseene matt
was under way, he changed his mind
rabbitk out of his haty; relying on
conditions upon which sepond CJBQS
inter slia
and published for the ]
cnarecuer, or devoted iteratire, t selences, ﬂ:t or some
gpecial industry.."
hearing to deters the magez
Lo rcu“.“Lh, ¢;dnj The ;
rality end decency of a groups# of sundry
ministers, to writers. The Postmagter hes i ]
&n improper meaning into various lines of the text or

It makes ludicrous reading snd reveals the foollishness

empt o &rrive at a bt.nzcri of “;w
ter issued an order revoking resp'
g privilege which if sustained will cost
annually and hawe the effect of ruingng the
he DC sustained the order, and the CCA revers
ound that the statute did not authorize the Postma
determine whut is good for the publie to re«d, ﬁH*YﬂTXMlKXﬁM
xemgxﬁlmaxxkﬁgﬁ;q&xhkxmakihnxaﬁxxﬁﬁxgmhxt&xrwYt«~Exy*i*lxv
NERSCOUCRRCEERN RN and 1f 1t did so auvthorize
it would be uncongfitutionel.,
' argu 5 that xzam the decision below leave:
duties in a very confused stateg
r clear what standards the Postm
passing on second class mail epplication
indications that the Postmaster has
to classify matter, which is admistedly not cbscene
uelitative besis used herex-i. e. setting up his
personal judgment of xkm what 88 is good for the public. His
Job under the statute as the CCA properly held is merely to
) the he publicaticns come within the broad genersl terms
e, rather chan to determine whether they
, positive contribution to the public in the light of
his peculizr standards of propriety. It is uz\*v‘:svllm« that
Fisquire contains excellent fiction and srticles uUlJ sets of
ublic interest, as well as cartoons which in the view of
Y

the Victorian era might not be fit subjects for drawing room

\
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zUL 1945 Term :
 Julces, Inc. v. american Can Lo,
'J-hbho- oupreme Ct. Fla,

extended to Sept.

sued on ax note given it by ¥ 1 aeccount of
: by petit. Petit's fens tye note
discrimine twi against 1t in
Robinson-Patman Act. 1t seb
loyed & discount system wher=by
3 of cans to be used in processing were
discount wheress it wes given none, although
meny Or more cuns from the local plant of
larger purchasers, *he discount was based on
: of purchases all over the countiy Irom resp's
lents; mktheugh no discount wes given if the purchéser
given logal plent purchased more cens than did a
n-wifle processor from the same plant., 1% wes also
elledged thet resp. sold cans &l diserimin: tory | ~rlceﬂ gnd
gave ravors and special services to certaln of its large
customers, such e&s ejuipment for ciosing cens &nd frelgnt
whiclh werewithheld from petit. Becauase of
1legality of the sales for which the note
t. contended th:t it at least need pay no
14

‘
gxn}

g
g
equalization
the alledged ‘i

wes given peti

more than the ressonable value of the cans, which 1t

been paid, end that the note merely
reprecented illegel profit,
[ trial ct held a pre-trial conference and prior
] on all questions of evidence
sr the Robinson Pattman uct
] : the 8. Cts
lable and reversedj however on
c¢t. held thuat "the defense
& ttempt Lo be interposed was not available ier the
submitted inm evidence to the ot below"[E. aff
One judge concurred, stating thét the defer
available in stuate cts. 3 judges uissenuea.
1. At the outset resp. contends this ¢t has no jurisdicticn
ince there is no final order of the Fla. Sup. Ct appearing
in the rocord. The opinion is there as wellk as a stay of
mandate, but not the gwu'menc order. It appears that
unlkess such & judgment appeurs this ot has no jurisdiction.
Gersch v. Chicago, 226 US 51, Robertson & Kirkhem §25.

2. DBetit. urges that tle 5 below held that the defense
was not available in the state, cts The opinicn on rehearing
is to say the least cryptic, but I think it means th:t
petit. had no made his case on the fects shown in the pre-
triel conference, Its original opin on did hold that the

C.Lf l.r el lL 1 ‘._L'_( 2l y
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No. 402 1945 [ i b
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was turc;u to ma the purchases in questlon because of
11 axclu&ivc dealing contract he had signed and
‘act that if he didn't buy from the compsny he coudn't
supplies anywhere else. The sales in question
and ucvar~e@ the illegal scheme. The
case was distinguished as sm suit on an independent

=
leg
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gontracty.
mMal Uo
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pnlguag to
uiie mood LJ po f(; En{“ I'=8 % 1_‘.5itj.c'::
digzent in the Volight casge that the new rer
.zd in the Shsrman Act exclud he use of other remedies
there speciilied p.
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pne paient ana thus "-,.\-..'_i.Cii.D.&:
provigion. Thus in this Sole
provisaicn of lhie contract
illegal contracty; it was
it nusyv bde admitied
these cases is presently
hat ig an independent co!
with illegality a8 to be unenforeible is s particukarly
good test here, but 1t appears Lo pe the
availsvle if the doctrine of illegality is to be continued.
C-Cii'tg;l{lj_) tonere silould b a st g SHOW LN[_ that
ectusl contract sued én is of itself so viol
the provisions oi the anti-trust lews as to be uwnenforcible.
Unless this is done, many people will bring frivédous

sults in order Lo Wry ©ToO guﬂ something for nothis
interfere with ordinary commercial and eredit transactions.




P S
No. 404 1945 Term

Davis v. US

etit., was convieted of unlawfully

gesoline ration coupon: The only
velidicy of the search by which tl
A motion to suppress thelr use as
Two NY detectives and 3 OPA inve gators wenta Lo
ges station, Two of them purchased gas f the woman atten-
dent, petit. was not then present, witi coupons &nd merked
money wae paid. Later ) men returne questioned the
sttendant who sald ] §
Petit., then arrived, was confronted
was ask where he kept the couporns ¢ .
1l containers near the pumps.
men found that there were not
account for ’
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No, 410 1945 T rm
MacGregor v. Westinghouse El. & Mgffco,
Cert. Supreme Ct Pa.

Juris.24. Cert. timely: Judgment final June 29, 1945 cert.

Resp. sued petit. for royalties under & license agreement
thereby petit, was permitted to use & certain patent relating
to the manufecture of solders. The license agreemeut con-
teined a provision fixing yetit 's prices for the articles
he made which were coverad by the license. There was no
contention in the suit brought by resp. thet the price-
fixing provisions of the agreement had been violated, Petit's
answer attacked the validity of the patent esnd claimed that
the price fixing provision of the agreement were invaldd

‘ to the Sherman Act,
ct. held petit. estopped to atteck the vaildity
The Sup. Ct, affirmed, holding that the
sre pras=nce of the price-fixing provision in the contract
since it was not in mssue and had not been complied with
mid not, give petit. the right to attack the valldity of the
patent. The ct apparantly treated the price fixing provisions
severable from the remainder of the contract,
1. Petit. cleims the decision is inconsistent with the
Sole Elecgrie Co. case, 317 U5 173 which held that in a
sult by the licensor to enforce price-fixing provisious
the licensee was not estopped to attack the validity of the
s tent, This wue treated as a question of federal law. Here
the price-fixing nrovision is not in issue. The only
juestion in the suit by resp. is the amount of the royaltlies.
But the real issue i1g whether a price-~fixing agremment
taints the whole license contract to the extent that xmxg.
petit. may show the invalidity of the patent &nd so avoid
payment of royalties. I think that the implécations of
the Sola case require that petit. be permitted to attack the
validity of the patent. Otherwise, an owner of a patent
could violate the Phermen Act with comparative ilmpunity
by use of the price-fixing provision and if the licensee
violated that provision or sought to atteck the validity of
the patent as in this case the licensor would waive the
Ulice—fi;iﬂg provision or failx to enforce it.
139 F2 291 (CCA 7) is apparantly in conflict. There
the c¢t. held thaet the mewe presence of a priwve-fixing
agreement permitted the licensee to attack the wvalidity of
the patent in a suit for ingringement, even though the
?Eyge@gnt Qﬁu not been enforced. The ct held it was not
separable from the rest of the license agreement.,
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Nos, 412 & 413 1945 Term
Great Lakes Dredge & Dock Co. v. Walling
Bay State Dredging & CLontracting Co v, Walling.

Juris. No. 412 R. 23 Juris. No. 413 K, 2, Certs. timely:
Jehearing denied No. 412 June 9, 1945 cert. filed Sept. 8,
1945; HKeheering denied No. 413 July 20, 1945; cert filed
Sept. 10, 1945.

The single question in this case is whether dredge workers
are seamen exempted from the FLSA under §13(a)(2) of that
act.

The fects in both cases are subst:ntially the same. Petits.
perform work on breakwaters, sea walls, docks, locks, and also
dredge widen clear and fill channels in navigatible waters.

The dgedges contain pumps which such the soil and other material
into pipes and the material is discharged into scows or on
banks, The dgedges are not inspected under Federal Stetutes.
They have no motive power and are anchored to the bottom of

the sea or lake by columms celled spuds. the dredges are
transported by tugs and remain at & given lace & long while.
During the course of a tow the tug crew is in charge of
navigation, None of the dgedge employees need have & seaman\s
rieense rating, If the work is done close to either Chicago

or Bogton the dredge employees live at home and east ashore.
When the dredge is stationed elsewhere the men live and eat

on the ship,; thefx psy for the food served them. In No. 422
the smployees work 8 hour shifts and are paid hourly rstes

for a 48 hour week. On X dredgesthere is normally a captain
engineer, fireman deckhsnds, mess boys, elecgricians, cilers.,
In No. 413 one of the employees on a deedge is a mate in

charge of the running lights. The operatar maneuvers the dredge
into position e&nd operates the whistles by which other craft
are signalled.

Both suits were comumnced by resp. who sought ha injuncticn

gain t violating the act.

the CCAs in both cases held that the dredge workers were
not exempt from the FLSA as seamen

l, The case is similar to No, 121 this term which
held non exempt employees on Xkghimxx on barges engeged in
loading and unloading cargo and transporting it to ship or
shore. Cert. was denied.

2. Petits. urge that the employees are seaman. They are
given some rights /of admitted seaman such as the right to
iibel dredges for wages. But this is not coneclusive in
interpreting an exmmption irom a remedial act. Petits. rely
on Eilis v. US 206 US 248 in which the question arose as to
whether dredgemen were mechanics or laborers entitled under
statute to work eniy an eight hour day. Holmes, J. held that




seamen and hence exempt. KResp. points out
serpretatibn was overruled by Uongress to expreosse
gemen. +he legislative history of the amendment
it wes for clarificetion since the original
to cover dredgemen|[Resp. Br. 412 10].
is at best amgiguous. A number of decisio
s guch as maritine . and the Ellis lb“
one way, end the legislative history of the
subsequent construction W; the Administrator
Puiﬁt to nmn“hamptionn
% or W, sr the employees are seamen turns
tionsd duties,cf. Norton v.
would appear »L&t they do not qualify
The dredge has no motive power; it stays
time; the prinecipasl duty of the men s to
4 > lekes and bays etc. by operating the
radge mwcnlnery. 1he men are paid in No. 412 by the hour;
they pey for their meals, They live at home when pessible.
v need not have seaman's ratings etc.
3, Petit. in 412 elaims conflict with Ro. 413 in thet
in the latter case there was & ement [R. 26] that the
resp. admitted that sc 1 8Yé€ en and hence exempt.
Petit. states that there is no real difference in the duties
of scowmen and employe oo dredges except that the former
accom peny the scow to the ;'ﬂ e where the material is dumped.
But s a stetement must be rather far to make a
conflic iven 1f the resp. cona@;em the scowmzn question
' of thet e 1t would not be Binding here. .
t8 out [br. No. 412,12]} certain employees
concerned with navigational duties would
duties are losding and unload-
exempt.,
v have to We settled
1iflicts in the CCAs and
. 121 this term involved
simile; end cert. was denied. *he result below
yems cprrect. Therefore I thi ert., should be denied.

i:'Nf \ ‘i’ ) KGW OP ® /4}.1-12 ’ 145
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Nos. 418-19
Duggen v. Sangberry

timely: Hehearing denied June 22, 19.5;
l'\.; 3 1.(‘};1’, 5 “

the rasoiua‘un of & conflict of

“ngineering Co, filed a
,uhluutl‘b in the DC Mo. It was approved
clnted trustse. On Jen. 21, 1944 an invol-

ry petition in ba nkruptey was flled againgt Nat, Aireraft
i he DC Ind. On Feb 3, 1944 “gtiinni wes adjudicated
. WE , st took posgess sion

P"et! & qpu

sused an interveni
{

the Christopher procesdings in io. nﬁlujb;
) of (Jl‘¢_'...xu\)3_)
i iu Inaiana,
cnalts
The HMo. DC found tha
v of Bhristopher and
The ct idsued zn
Bat'l's assets. But
)Ilh,,enu\Lfv d was apg sd ly the '9i\xraa. Un
| stits [ednce up>u_.ucl trustes of Natiopal also)
LLon in the Mo. et to stay urﬁcaeulnbu and
ders made by 1t after p;¢; 19, 1944, claim!
".in; of the reorganization petition by Nat
' g Ind. et of i ‘zuiu‘*ﬂu. The stay
sale confirmed,
u‘i and held that Rational wes not a subsid-
y on Dec 943, but became wne only on #April 19, 1945
Wy a Lr;nnf‘r f stock to Christo her from the Individiel
owners; that el had no power under the bankruptey act
to file the geuitluu in Mo, Briggle, J. dissented kejfihgg
thet the Mo. Ct's findings should not be collaterally sttacked,
énd bhet under the act the petition was properly filed in Mo,
l, Betit. argues that the finding that Netional wes
a subsidlarky of Chrispopher is not subject to collaterel
attack, §129 of the Aet permits a subsidi ry to file an origin-
al petition for reorganization in the ct whieh hes approved
petition of the perent corporation. §149 provides that
an order which has become final approving a petition filed
under this chapter shall be & conclusive determinstion of the
Jurlisdiction of the ct. The order of the Mo. ct approved
hational's petition has not been eéppealled from. Petit.
argues that its finding that Nat'l was &

the

subsidiary is




clusive under §149 and under the ordinsry rules relating
to res judicate on questions of jurisdictiom. I don't
think the Mo. Ct's finding is necessarily res judic&ta since
it was an ex parte proceeding snd the issue wszs not contested.
2« The result below is wrong however because the
ct found that it had jurisdiction. When the petition .
National was filed it obtained exclusive jurisdiction
the progerty. The order opersted ag a stay of all other
proceedings releting o the same properiy. The Mo, et is
the ¢t to ressolve the problem of juriadxctlon. Congress
desired to rehabilitate a debtor as a whole. The result
below permits conriict‘ns faderal cts. to disregard that
purpose., Netional is ;~, sold at auttion while bh?i stoph
is beling r%qrcuﬂibch, is an unseemly resulit, If Bgtio

w

is not & subsidiery of Chtisoher the Mo. ot should decide

e d i ol T ¥ eadl ot Far  anatlsdawns) Be A o andad o i
vne question; nNot Ti G Uy COikateTred < theck. neg are
not faced hers A*-#‘ay:n;‘ hﬁ”ﬁ"ﬂL.d atotes but one federal

Ul l(JL.:f wi 2 T8 ) ect is 8 UPPOSss

J
coordinate it
O

§128 provides theat if no »;nk;upzq; progee ding is pending

e Aahtar 45 ser 4 3 oy | 4 and ,..A."—,'..,l\'.
108t thée depuol wey ILile & ilds peLition in the
loceted near Lits principe tace of busine :
original petition in rsorgenizaltion may

under §lu8yxmx by & subsidiary, or in the

pprovea The parient Company '8 petliti u.

its originel petition for Inu:haildu%&_u in the ko.
- -

The act provides that prior bankruplicy proceedlngs are .
T 2l g i T4 AWra 1.3 & " T P P s v i) 2 & b - P
De stayed, ine CCA held that the effect Lo va sSactionsg

was to prevent Hat'l from filing a peti n in Mo. since
was not an originel kam Hzf;tiou. But it was the fiﬂ*
ition for reorganizevli n Le The mere faet
ikruptey proeesedings should
dissented on this ground, as weil &s
is one of importance to the
and shou.d be resvlved by this




Tax Comm.

4

b Lt

OVEIy
limiteti
functi




No. 428 1945 Term
El Yorado 0Oil Yo, v. US & ICC, Ueneral American *rans. “o.
Appeel DC N. D. Cal,

Juris., SJ 2. Appe:l timely; SJ 2. Motion to affirm

. This sppeal is a further proceeding resulting from Gen'l
imer., Tank Car Co v, El Dorado *erminal “oo 308 US 422, *t has
been dragging on for 10 years, +n 1933 appexllant entered a

contract with resp., by which the latter leaged to 1t some
tank cars et a fixed monthly rental. *he Resp. was to collect
the milegggrfees from the railroads, credit the sum to the
rensal end pay over the excess to Asmps  After July 1934 resp.
fefused to ppy appexllant the excess mileage allowance on the
ground it was an unlawful rebate under the Elkins ict. Suit
to collect it was brought in the DC in 1935. The DC helfi for
resp. end was reversed by the CCA. This ct held that an admin-
jstrative question within the ICC's jurisdiction was invelved,
end the DC was remired to hold the case pending the ICC's
determination ofthe administrative gquestion. The ICC commended
on investiation to etermine whether the praciices under the
lease were unlawful; the amount of the allowance to be paid
the reilroeds for cers furnibBhed petit. etc [8J 5). The
1CC found that any allowance by resp Tank Car Co to eppellant
in excess of the fixed car mental wes &n unreasonable preference,
or rebate. The ICC then discontinued the proceeding by order.
[n an spplication for rehearing the appellant urged that

.p order was ina Jf—$u te, not supported by evidence, thst it
usurped the province the ¢t and failed to meke & finding on
what 1s & reasonsble ulLo»crce. This was denied, and appellent
brought the present proceeding in a three judge DC under the
Urgent Deficiences Act. The DC dismissed the the action on
the ground of lack of jurisdiction, since the order of the ICC
wes not & reviewable order, The DO did not deal with the merits.

The only question is whther the action of the ICC
reviewable under the Urgent DeJl iencies Act. The question
is apparantly novel. The order of the ICC Jid not require
gction. But the decision of the ICC had the consequence of
settling pppellants sult against the Tank Car Vonmpany which
was pending in the DC. Unless review mey be obtained, eppellebt
is apparantly bound by the determination of the ICC. *he
resp, halféhezrtedly urges that review of the ICC's determination
mey be obteined in the one judge district ct. in which the
original suit is still pending. This is to say the least
wuestionsble. This Ct evidently assumed in the El Dorado
case that the ICC would fix x uniform and reasonable rates
of payment by the carriers tc the shipper forthe furnhishing
f private cars. This the ICC failed to do.

The net result is that the ICC has determined that the

appellant is not entitled to prevail in its suit. The DC in




he original cai s bound by thet determination under the
Dorado case in this ct. Certadnly susi an order discentin-
proceedings under these circumstences is reviewable.
iorder" of the FCC in the Columbia Bowadeasting case wa
stotement of policy with respect to chain bpoadea
was permitted, although it did not command or faordid
LCL*ox, or even involve immediate legal consequences.
e are, it is true,certain types of orders
or orders whiech determine nothing
subject to review. But it seems t the
in question uaavyminos petit's legel rights in iis ﬂuit
and unless it can obtain review UEA»T the Urgent Beficiencles
since the originel DC can do nothing more
than hold for resp. Tank Car Co.

£ <+

In 258 ICC 371 the case which resulted from l‘ﬂ v
El Dorado case 3 members dissented on the frol“u that the
should have ﬁixed a uniform aldowance & gel not oniy
to appellant but all others in fL.f

hable Jurisaiction Ope 04
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e8P,
if pmxii. is not able to have the questionn of cover:ge decided
it is forced to pursue and long and troublescme administr:tive
procedaing dfi whi nere can ke no judicial review. The
method of review of &an order determining excessive profits
i ¥ maans riL+a;:? that the
is given Jjurisdicticn to consider any issue but the
amount of > profits, though peti argues it
cousider JUF'E n issues &s well, |[pet. 15-16].
administrative remed: 3 o sevy the leasi uncer'hir.
gums due it on
question of
¢t of cleims, or
recovery cf
profits. n)nﬂV~“, these methods are rsmote and ﬂe;
many contingencies. !
admits that the conty:
not with the P: . ;
407 supports the result. below ~here preceedingzgs to enforce
the st tement . policy of the FCC had not 2} en initliated.
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No. 4'_',1}, l\ﬂé‘,5 T:‘Im
Bigelow et &l. v. RkO Hadio Pictures et al.
Cert. 7 ir.

~
Juris. K. I, 5. Yert., timely: Judgment entere
1945; cert. filed~ Pept. 21, 1945,

nis was a suit for damages under the anti-trust laws
meinkaining & monopoly and a price-fixing conspiracy

result of which petit'!s movie theater was prevented
from showing movies until they had been shown in resp's
theaters., Resps. are major produckers, distributors and
exhibitors of motion pietures in Chieago and the US. It
was proved mmaxmffx that they maintaiiing en illegal sys-
tem of distributing motion pitéres. *he system operated
in the following manper: the first run of the picture was
in the Loop area in thesaters owned by resps. No other thesz
in Chicago cc ulv show these prictures until 3 weeks aiter
the Loop run, he’' system then provided for showings in
successive weeks, called A pre-reélease, B pre-relecse, C
pre-release and then weeks of general release, the last
starting on the /l0th week. Petit's theatdr was able to
obtain 0u¢, geyeral release on the 10th wek although resp's
comparable eng competing theaters obtained release prior
to that time,/ In addition minimum admission prices for
each week of/relesase were fixed by resps. ‘he purpose
of tLl Ly stem was to induce patrons to attend Loop runs

which ylelded resp.'s the highest profit, and suppress
comngLtl;u for later r neighboriood theaters. *his
gso-called Chicago release system had been employed foom

at leasp 1927. lowe prior to 1937 resps. exhibited

oniy sjingle l‘nbU(.o, and petit. was &ble occassionally

to otb'ir "glear" pittures which had not been shown elsewhere
Exkayx previously ‘hEMQ were inferior pidbures. Petit.

RE grovtx that af'ter respsks commenced the use of double
fegytures in 1937 it suffered a decline in profits because
even these inferior dictures were govemned by the release
gystem and could not be bid for on the market. The loss
indicated came to about $120,000.

Petit. was however unable to show the amount of damage
caused by the fact it could not obtain picturss by bidding
in the open merket for the resson that the illegal con-
spiracy had long since destroyed such market.

The petit. obtained & verdiet in a jury trial of
120,000; the DC overruled motions for a directed verdict,
new trial or judgment n. o. v. and entered judgment for
$300,000.
The CCA reversed, and entered judgment nov. The ct
found that the verdict was premised on a finding of damage
because of the conspiracy to fix minimum prices and restrain




competition. It found that there was substential evidence
to support the Llhdlnb of an illegel conspiracy. However,

1t said since there was mxkdmwem no evidence to show the
profit petits. wouiu heve made by bidJ for piectures in the
open market, they had not provikds d mmb 8. It rejected

as ilrrevalant the proof of the decline in profits after .
the institution bf resps. of double featur s in 1937.

1. Petit. and the US as amicus curize contend that the
Judgment below is erroneous. Petit's theory with respect

to damages was as fhllows. *here was had had been no open
merket for pietures for at least 15 years prior to the action.
However, prior to 1937 there hed been a partial open market
for such inferior pitbures as resps. did not desire to run
as single features. Huxprsux [t was proved that after resps.
employed the double feature system,xzms because of which
petit. could no longer even obtain inferior pictures prior
to the general release date, petit's profits declined to

e extent of at least deu,uUO. The petit. and the US
argue that the result of the ctbs decision is to meke
impregnable resp's posiiion, since as & result of the
illegel conspiracy there is no open market by which normelly
Mom.geu could/ be proved., The illegal conduet has thus
made it impossible to bring forth the on. ¥ kind of proof

the ct below would accept. Resp's brief admits this and
empheagizes/it. It is true of course that petit, must show

it wes actually damaged as & result of the illegal ecticn.
But the ct's rigid insistence on the bes 3t possible proof,
&dmittedly unobtainable seems improper. 4he proof that .
was offered sertainly was relevant aend had a tendency to
show #t least the demages sustained as & result of resp 48
shutring off a partislly free market for films in advance

of the ordinary releuce date.

2+ *he ct below treated the case as though mm there was
no proof of demage, not that the amount of demage wag
0t elear, But in this I think the ct. is clearly wrong.
the cage is similer to Story Perchment Cov, V. Patérson
. Paper Lo, 282 US 555 where the ct said that &8 where

tin tort is such as to preclude the ascerte inm‘nt of dameges
with certainly, it would be ungust to deny all relief to

the wronged gqr;on. See also Eastmen Kodak v. Youthern

;hono Dug,L; 273 US 259, %he case is of importence since
this cese would prevent similar suits in Chicago, and
hamper such suits thoughout the country.

Cﬂ ‘ANYJ.‘ :‘ Ll Opn R- III,
2263
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Comm. v. Fisher

Cert. timely: Reéhmmxing Judgment entered June
t. filed wept. 24, 1945.

case involves facts were similar to Loum. v.

Wiheeler last term. In 1929 &n a tax free excahnge pmikix
resps. transferred to a corporation in exchange for &ll
of its shares certain securities which had & market value
at the time very much in excess of the cost to the tramsferors.
In 1934 the corporation distributed some 43,000 shares of
stock. If in the computaticn of earnings or profits sutv of
which taxable dividends are issued the cost to the transferor
is employsd by the corporation the distribution is te
If the market velue of the shares transferred in 19
used the corp. had an operating deficit e .ual to th
of the shares distributed in 1934. It is clear that
Wheeler case woulid govern and the sharss would be taxs

dividends but for certain statutory compliceticns.

The present cuase was pending before the BTA on Sept. 20,
1940, QJUL(C} of the Act which governs the present transzcitlon
and mkExx calls for the use of the trensferor's kmxkxx cost
in computing earninge or proiits on securities received
and later disposed of by a corporation provided that for
the purposes of the Rev. Act of 1938 or any prior act
the amendment instituting the cost rehther then the market
value test should apply; itx also stoted thet nothing in
this subsection shell affect the tax liability of any
baxpayer for eny yecr which on Sept. 20, 1940 wes pending
before or was theretofore determined by the BTA. TD 5024
recognized this exception, but stated that tbp rules stated
in the regulations cre applicable to such cases inasmuch
as such rules are @ per interpretation of Lbu law as it
existed prior to the ensctment of §501. The limitation
in §501(c) hes application only to such taxpayer and in
the case of such taxpayer oniy with respect to the tax
liability for the specific year actuaily so pending on
Sept« 20, 1940,

The Tax Ct prior to the liheeler case
resp. The CCA affirmed, after the Wheeler case
brought to its atiention, on the ground thet
§501(c) and the TD was to except resp. from
of the zmendment and the prior regulstions.

The argument is confused and confusings-ou
of the ;cu’*. The particulzr guestion here involdved
not considered in the Wheeler caesej; the Tax Ct is in
accord with the present result. Petit. contends that the
regulations sustained in the Wheeler cace were in force
in 1934, end that that case hpheld dheir applicution on
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Nos. 457 & 458 1945
Kotteakos & Lekacos
Regenbogen v. US
Cert. 2 Cir,
Kehezring denied
Juris. R. 3. Vert. timely: Zuigmmtxmmixxmr Aug. 28,1945;
cert. filed Sept. 26, 1945.

Petits. and numbrous others were indicated on a
single count of conspirecy to make fraudulent applications
for loans under the Nationel Housing Act. ‘he evidence
reveeled that according to the CCA there were 8 or more
Separate consplracies with only the single figure of Brown
running thoaigh all of them. Brown undertock for & fee
to negotiate loens under the FHA. “uring the course of
his dealing he handled numerous applicetions by various
groups of people who were not connected with one anothers
many of the loans he negotictiédihe knew to be fraudulent.
Among mieh loans were those of petits. The indictment
charged overt acts relating to petits. and to other groups
énd persons named in the indictment. Brown pleaded guilty
and testified to all the various epplieations. The testimony
oL Brown &s to petits. was sufficient to prove & sgparate
conspiracy &s to them. Brown st:ted that most of the trans-
actions were independent of each other and thet the various
delendants did not know ezch other,

The Charge inter alie stated that there wes only one
conspiruacy and thet the jury must find that each defendant
wes & member of it. You cannot divide it up. He charged
that mhe jury must consider as to e:ch defendant separately
in arriving at & verdict. He charged thaet the acts and
declarations of eny coconspirator were the scts and declar-
ations of every other co-conspirztor.

Petits. urged below a materisl variance between indict-
ment and evidence, and and that the seversl conspiracies
proved could not be joined in one indictment.

The CCA said that the DC wes in error in admitting
evidence &s to petits. which related to other applicants
who had acted fraudulently, since there were at kdast
© gepsrate conspiracies, connected only by Brown. He &lso
committed error it said in stating that the jury must find
only one comspiracy to convict; nonetheless the Ct held
that under the Berger case the combination of seversl con-
spiracies in one indictment was not fatael since petits,
were not thereby prejudiced; the comspirccies could have
been joined &n several counts of a single indictment.

i, Petits. urge th:t there was a fatal variance between
the single congpiracy charged and the 8 or more proved,
The Berger Case, 295 US 78 held that it was not fatal to
prove two conspiracies in & single indictment, where the
Lwo conspiracies were connected by a single person.




But the holding limited to the facts of that case,
pressly jere we haeve a2 situation where on the DC's
theory the acts and admissions as related by Brown of &ny

one of the group of 17 charged became evidence &gainst
any of : uuhe_u. The cumulative effect of the illegal
scts of others who dealt with Brown, but had no connections
with petits. 1t seemz TO me prejudiced petits. The case .
is more complicated and with more remifications than the
Berger case. lLf nﬁe hose to kmkimwe disbelieve part
of the testimony ol with respect to petits. but
believed it as to other Lnumpﬂnu%nz defendants that evi-
dence under the theory of the DC uouz’ petits. Under the
indictment petits. were prepared TC G ﬁ ni only agein t
the single conspiracy charge ot 8ge t 8 of them
admittedly independent ol pc 3e ' BCTS “VUQ. L ] edmits
chat the evidence did not tablish & single conspirecy.
While the conspiracies were all similer and centered
about the same man, Brown, it is at LPL st unlikely thet
they could be tried as separate COl of a single indict-
ment without prejudiciig yetits, But Lf so joined &t
least the acts of one gruup of conspiractors would nov
be sdmissable against all the otherx groups.

2. In view of the fuct that the DC erred in edopting

view thut there was onliy & single conspiracy &and

charging to that effect when there were 8 or more, 1t
would seem more than reasoncble to suppose that the jury

could not and did not keep the ects of the seperais .

UH.Ely cies separate, but lumped them together. Such
& procedure would seem prejudicial. Also under the
DC's L'»ory only one overt act relating to any particular
conspiracy would have to be RaumdxEm:ks proved in order
to conviet petits. even though the overt act pertaining
to petits. were not proved, or the evidence was disbelived
jury. In view of the fuct the second circuit has
& scupulous adherence to the procedural niceties
criminel law, cf. BodlenBach v. US No. 41 1 think
should be granted.

Op. R. 1294




No.
Penneke .Xﬂp
Cert,, Sup. Cti.

Juris. R. 18. Cert. timely: Yucdgment entered July <4, 1945;

PREE = ‘4 o M 1
certs filed Oct, oy

Petit, and the Miami Herald were fined for contempd
for publishing certein editorials and & cartoon concerning
the disposition of certain local criminel cases.

The editorial sxxkEmxwitl refersnce to the ceses which
involved gembling end rape, and wes quite inaccurate.

Hape Cese: A motion to quash these indictments asg
defective was presented and the state att'y agreed. 4he
indictments were quashed by Judge Barns. 4he editorial
critieisgng this action did not mention the assent of the
state' s attorpmy Thkexim New indictments were rthwith
brought.

Brooks b%g;”ptuo “n equity case was pending agsint
the club to padlock it for gambling., £n amswer was filed
aBd the case was at issue, After notiws to the st&te the
was set down for hearing after 7 days notice. the
did not appn=r, and a decree oi dismissal was entered.
adlitorial that the Juuge was alding the defenss,
the hearing wes held after notice
wes published [R. 8A] in connection

all theee

opee Club case: Gambling here was the issue and
sought a temporary injunction under statute. The
refused to issue the injunction or to set aside his
der denying it on the ground that the use of affadavits
obteining it was improper.
The editorial charged gemerally thet the judges wer
eizing on every technicallty to protect the defendants,
and to thwart/ the prosecution [R. 2] The genera.ly ideea
of the editorial was to imply that the judges were not Ulhg
thelr dutyy but were in league with the ceriminal uefwzn.nb
After ‘the publication the contempt citation was issued.
Petits. were fined. 'On appeal the Sup ct. affirmed, seversal
Judges dissepting, on the ground thaet thers was ample
power wnder jthe law of Fla, to hold petits. inx contempt
for the ‘ubliCéEi n. <+he et. apparantly did not r=cognize
the Bridges ‘case &s governing. [R.
1o Iuw contempt citation stated thiet the editorial
tend toxpxmmkxmns prejudicke :m® faddr and imps “tl\l
of the ¢t in respect to the i
that, this view conflicts with the 2
‘ ' idg e, = “t is not wholly
pending when the editorial
cese had bedn finally dismissed

rape /cases were dismissed and the new indictments
t filed. In theTEepee Club case the temproary




injunction wes refused. It is true that the editorial
and certoon did not refer to the litigaticn and the action
of the judges therein accurately or fairly; but the ceases
in the literal sense were not sub judice, It wou.d seem
that the effect of ths contempt proceedings would prevent
the criicism of the judicisry in action is has taken, 1t
seems to me that this is contrary to the Bridges case.
1t is true thet in that case, Cel., lew wes not at all ‘
clear contempt outside the ct. room was punishable. In
Fla. according to the state ct. the power o punish hes
existed for & long time. It is hard to see that this
nekes a substentisl difference. Freedom of the press is
interfered with whether the state stutute provides the
power to punish for contempt expressly or nct. The judges
mey heve their libel action for unfair comment, since it
ould not be privileged. On the other hand, if the
publication is to be subjected to contempt proceedings
1t will tend to prevent a zealous seeking out of judiecial
corruption by the public pre Peopie v. Broadhurst
148 F2 030 is & similar cas there a contempt citation
ana copviction arising in the ] ' the Virgin 4+slends
Was reversed,
2., Petit. slso relies on numbrous otherx cases involving
freedom of the press. It is difficult to see that on

the fuctgeof the present case there is & clear and present
denger #xxk the substential evil of interfering with the

administration of justice

Opn }.1:» l,’)ZQ .




po1e

; Mass

SJ <. Appeal timely SJ l. :
Lo et )//a(.). Vas dzo/a'?i;
sre indicted essgee the Anti-Kickback statute.
ficers in & hod carriers union. The indictment

hat they made & contract with several employers

engaged in construction projects for the gov't
wher the latter agreed to emHLOJ on.y suecn persons &s
Were upgroveu by resps and to discharge any employees at
their request. §0 persons were to be employed as shop
stewards and resps. were given at office at the site of
the COUSLLUCDiuH- After this resps. approved for work onliy
members of the unicn ot such others who paid resps. $5.00
per im week to work. The res s. represented that the payment
was towards the initiation fee into the union. The employees
had to pay $5 per week until the total initiation fees
wer pald. They were given receipts for the peyments, good
for one week only. The resps. dirscted the stewards to
obtain the payments under threat of dismissal; they knew
end intended that the leborers would make the paymert s mfut
of their weekly earnin Resps. kept no records of these

u"

payments, except that when the employee had made sufficient
payments his neme would be recorded &s & union member.

Resps. did not report to their loeal or to others the
amounts I ‘EEVCQ, nor were such sums recorded in the
Financi L Secraetary's books a&s was re uired by the Inter-
natio ai'a rules. Resps. purpostedly acted for the loecal,
but withheld from the unions the sums collected from
leborers who did not pay their full initietion fees.

Hesps. moved to dismiss the indictment. The statute
provides "That whoever shall induce any person .. to give
up any part of the compensation o which he is entitled
under his contract of employment..by threact of proecuring
dismissal from such employment.."

The DC held that the imakexmemt stetute did not
appky to union officials who acted &s the defednants did
here and dismissed.

There are several DC cases wn which similar indictments
have been sustained., The st: tute is 18 in extremely broad
terms. The Laudani case, 320 US 543, however did not limit
the impact of the act to the employer or those under him
who had the power to hire and fire. Here the resps. by
contract with the employer had the power to procure the
dismissal of any employee who did not pay the resps. the
weekly sum for the right to work. Although the resps.
acted under the color of their positions in the union
the money received is alleged to have bean retained by them
for their private benefit., It seems to me that the act




covers skxx exploitation of this nature as well as
the use of threats by the employer or ‘supervisory ‘employees,
3 power w&s &s absolute as that of the employer him~

gelLl,
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Ro. 484 1945 Term
Poff v. Penna. Ky.
Cert. 2 Cir,

Juris. R. 3. Cert. timely: Judgment entered July 9, 1945;
cert. filed Oct. 4, 1945.

The is an FELA case. Petit, is the first cousin of
decent who was killed by the negligence of resp. ©She was
wholly dependent on decedent &nd lived with him. Decedent
had surviving him two sistems and & nephew none of whom
were at all dependent on dededent.

The statute [45 USC §51] provides thet & ry. shall be
lieble in demeges in the case of the death of an employee
to his personal repr-sentative, " for the benefit of the
surviving widow or husbsnd &and children of such employee;
and if none then of such employee's parents; and if none
thep of the next «f kin dependant upon such employee..”.

Petit. recovered a verdict in the DC; on appeal the
judgme nt was reversed on the ground that the next of kin
under Penna. law where the accident occurred were the
sisters &nd nephew &nd since they could not recover because
they head suffered no ioss, petit, was barred.

l. Petlt, conterdds that the stawGbe should be read as
"next of dependent kin". Thus although under st:te law
petit. would not be entitled to an Entestate shere, that
under the Federzl statute next of kin who are not dependent
on decedent shou)d be treated as nonexistent for purposes
of recovery. It is clear thet th be entitled to recover

pecuniary loss must be proved. The sisters, since
they could not show sny m&y nct recover; but it seems
exceedingly harsh to bar petit. who can show loss bec&use
she is not & next of kin under Penna. lew, The statute
feirly constwued it seems to me supports petit.'s contention.
The CCA felt it was going too far to go down the line of
kin no matter how remote to find one who is dependent.
But it is the decedent who in & sense makes the choice as
to who is to recover by supporténg the relative, It is
clear that a nearer relative who is dependent in some degree
absolutely bars & further removed reletive who is also
dependient., I think that is the holding in N, 0. &N.E. Ry.
v, Harris, 247 US 367, 372. There is no indication that
the widow there though missing could not have shown some
small degree of loss 80 &s to bar decedent's whodly
dependent mother.

2. The case is squarely in conflict with Notti v.

Uresxr Nothern Ky 110 Montena 404, where it was held =&
complaint stated & good cause of action where it was alleged
thet decdent's sons wkere noxt dependent and the mother

ol decedent sued under the act. The Wells-Dickey case

-~
)1

£7(5 US 1ol is not relevant since thers the mother who died




efter decedent but before appointment of en administr:tor
was hedld to have a vested cause of action which barred

& cause of acticn in the sister. Here no csuse of action
eccrued at all unless it was in petit,
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No. 489 1945 Term
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snvicted of presenting false claims to the
engsged in avaition work for f navy und-
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ed . G ¥] 645

acts. He estimated O
% pilot would be _zi.l.)tf*u. In fact he had
pilot 1o pay him $- ,U‘JC},. € n&sa 18 p_i_l.(, ¥
rnk check which was then mede out under petit's imstructions
sum of $4,000, The wes paid $,2000 in cesh and
-it. retained the,K rest : c'm‘-,cx which wes introduced
wvidence was given to g agents, cluding an FBI man
they were auditing pe books as they had & right
both under the cor 1*** ct; provisions and executive order
.ting to inspections of books of gov't contractors.,
Severpal weeks therealter & irch werrant was isssu'ed Lo
rch the business preébses of petit. and aln records
soized. JThere were seversl other searchs under warrants
made not relevant here. he g t congedes [resp. 12] that
the search warrant izguezﬁ 4 e search of
pes was mmk legally deficient r the

feiled to set forth _.:r-m:x.-(x:? for believing thet |
.«,;:..-;.u:..‘,::n an offense.

petit. was con¥icted on 3 coun

and reversed ag f.r_\ one.

enus \J ‘ - J ( I.-‘{'.; r‘"l 3 . A G “"-- j i ot b L8 -1 ;- e aL,\Y i’
prief is 83 pages Long ert. should be d.::nif,:-a
ground alone. the issues actuelly are simple although
ices no less then 32 questions presented.
mein contention is tl she check was inadmissable
since 1t ds claimed vas unlawfully selzed.
that the gov't off] 8 had a right to exemine
J Lo gov't work.
The check was
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i8 no possibility of double taxatiom on the
put inso far as the verious stevedoring cos. can
to their prica they increase the cost of trans-
' It is true that Lh ot disgerim-
vzed on &ll businesses equally Ic may
cage and this case are disbing
zh@t in that caze the tax was on the privilege
of ;néadin\ the busiiess ‘ere e tax is on mere buginess
activity. The tax in terms at ;ea;t implies no privilege,
But I think such & distinction is pretty thin, hockhaLt,
57 Harv, L, Rev. 40, 64 finds difficulty in supporting the
Puget case except on the ground that all taxes on interstute
ulbuopblbubi;; are forbldden. I think thet this is still
true. FPetit. relies on the numerous cases ( #519, p. 12)
alter Western “ive stock Bureau &s limlting the Puget case,
But those cases dealt vith aspects 6f texing sales or gross
recelpts derived from interst.te commerce. They do not quite
ocver the situation of a tax on tramsportstion itself,
Petit. poiuts to language in the Gwin, White case 305 US
434 which indicates thet if the gross receipts tax is
&pportioned to the imimx busixesa attributable to the tax-
.illi; stete 1t would be valid, t But there is & distinction
petween taxes on uransporta“l.n ins 2l and taxes on reeipts
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No. 550 1.45 Term

Levender v. Kurn et al.

Cert. "up. Ct. Mo.

Juris. R. 2. Cert. timely: Time for filing extended to Rov. 2,
cert., filed Yct. 22, 1945.

. This is a: FBLA case in which the ct below reversed a
verdict for petit. on the ground there was not sufficient
evidence to go to a jurya.

Decedent was a switch tender. On the night he was killed
in the performance of his duties he had opened a switch to
let an interstate Frisco Line train back into the st:tion &t
slempnis. As he stood neszr the rail where the switch was he
was struck in the back of the head by a small, round fast
moving object. The train backed up about 8-10 miles &n
hour around & curve, 1t was petit's theory that he was
struck by something protrulliing from the train, namely a
mail hook on the mail car. There was evidence thet these
can swing out some 30 inches or so if loose and are about
80 inches about the rail. Decedent was 5 feet 7 1/2 inches
tall and there was evidence that near the rail there were
piles of cindkers some 18 inches xx high on which he might
have been stending. Rmkk&i Around & curve a trail cen smay
some 2 1/2 feet. There was & curve here. Petit. was
found lying accoring to petit. some 5 to & feet from the
rail and upx perraledl to it with his head in the direction
of the movement of the train. But the resp.'s evidence

as to his position completely contradicted this. One of

petit's witness stated that he heard a siranger say that
petit. was struck by Bomething from the train, This was

.
v
5 . % N . &
admitted at trial as part of the res gestae. here were,
] e

however, no eye witnesses[Petit. 6[. There was also
an issue as to who decedent's employer was. Petit. sued
the Ill. Central and the Frisco, but there was some evidence
that he worked for the Yazoo “‘oad & subsidiary of the I.C.
and that the other two paid part of decedent's wages.
Resps' theory was that petit, might heve been struck by
80 e WikmEx hoboes or others loitering around the tracks
in order to get a ride. The vipinity was derk, and the
place of work of uneven surface, Petit. in his complaint
and at trial also advanced the theory that his employer had
not ppovided hin with a safe place to work.

The ct below reversed on the theory that the res gestae
statement wes inadmissable since it did not qualify under
that exception to the hearsay rule, and that thefie was other-

"
wise insulficient evidence to go a jury on the ground of
negiligence, i

Petit. contends thet there was sufficient evidence to
g0 80 a jury on the questi n of resps' negligence., It is
brue that this ct. has generally left the question to the
jury, but in this case I think the result is correct. The




hearsgy stetement wes clearly inadmissable. Statements
under the res gestaw exception are admissable only if the
declarant personaliy observed the event. If he did statements
mede within a short time of the event are admis:=eble. But
here petit. admits that there were no eyewitnesses. The
statement then was either based on surmise or was itself .
based on hearsay,

Without thet statement it would seem that there was
not sufficient evidence to go &o a jury. *here was no
shewing by petit. thet a mail hook had been loose on the
mail car., FResps.'s evidence indicated that it had not, and
th&t the car had been inspected soon after the accident.
[he et below was correct then in saying thet the verdict
was based on mere speculation rather than any eividence to
ghow that resps's were negligent in fulfilling any duty
owed decedent.

DE‘_ILJ-I .‘,‘,,A‘ ":'.: Op ® b". 3(.:1




No. 556 1945 Ter
Order of United “Yomm. Trevelors v. Wolfe
Cert, Sup. Ct. S. D.

Juris. K. 9. Cert. timely: beave to file extended to Uct. 26,

. cert., filed Uct. 23, 1945

Petit. is & freternal benefit association, with its
principal office ih Ohio. It insured Shane of S, D. &gainst
ececidents. Shane died as the result of an injection of &
usually harmless anesthetic. The policy, which was mede
in Chio, has a providionr vaelid in Ohio xm limiting the time
within which suit may be brought on the policy to & © months
sfter the date a claim under the policy is dissllowed. In
3« Do, where the suit was brought by an assignee of the
beneificiary, such & provision is by statute poid,

Petit. claimed that 8.D, was required by the full falth

end credit clause to apply the limitation provision despite

tatute of fts own to the contrary, since such provision
good in Ohio were the contract was made.
Ct. held Lhe limitetion provision veoid, and found that
Ohio law 3p. couid recover.

1. Petit. contends that under the full faith and credit
clause 8.D. was nd to give effect to the law of Ohio which
permitvted the time limitation., Here the insured was s resi-
dent of 8., D. He died in 8. D. The assiggee of the beneficiary
is also & resident there. There are thus numerous contemcts
with South Dakota. Petit. contends that the entry into
the beneficial association bound the insured and that enother
state hes no right to change such obligations. Petit. reliies
on Sov, Camp. v. Bolin 305 US 66 where this ct held that
a pubstantive right under ang insurance contract with a
fraternal benefit co. could not be ignored by another state
without violuting the full faith and credit clause. But here
were have only & procedural right involved, namejy a time
limitetion in the contract; Also there is not & great deal
lef't of the case after Pink v, AAA Highwey Express, Inc.

314 US 201 which held thet Ga. public policy was sufficient

to enable it to ignore the enforcement &gainst & resident
of Ga%tliability imposed by NY law, Cf. ¥ag. Employers
Insur. Yo v. hee. Co. 306 US 493. The S. D. ct characterized
the provsion voiding the limitation in the contract
procedural and hence applieable P© an out of state contract,
OfXcourse the state's characterization of the provision or
its lew is herdly conclusive of the federal question.

<« Petit. relies on Home Insurence Co v Dick 281 US 397.

There The cinsurence contract had a similar provision and

the state law was similer, But the et relied on the due
.‘._J‘mce:s;;z clause in holding the state statute invalid as applied.

The ct emphasized the fact that mmithex there were no raNLXiygEx

wkkh conticts with Texas were the sult was brought. Bere the




situetion is different. The insured was a resident of 8. D.
and presumably that state mey epply 1its local policy with
respect to the insured despite the validity of the limitation
provision in Texas. Furthermore, petit, does not rely on
the due process clause, but only on the XXEMXEMERENENELY full
‘aith and eredit clause.
3, Last, petit. contends that the et below ignored .
law of Ohio, the place where the contract was made.

stated that chodie of law problems dox not

R
creste federsl questions, even though

applied to the tramsaction. Kryge: ] In addition
in the present case the S D. et did carefuliy examine
Ohio law ' resp. could recover under that law

)

whieh killed the insured. No more

clrcunstances.
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> oath of allegiance that the applicant be willing to

in defense of his country. The 1942 amendment
Nationality Act by implication conscientious
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DC Ala,
Sd 1-2;

This is an &ppeal unddr the Smergency Deficiencies acty
m the action of the DC which refused to enjoin an ordex
the ICC, granting in pant a certificate of public convenience

u,uunlxu i&-ﬁ under the grandfather cliu:v. This
e of this case in Howard Hall Co v
certificute as an irregul-
a wide re nDJ of territory in the
1st as well as within & 100 miles of
ingham. the Hall case this ct. sustained the
raphical limitations in the certificate found by the ICC
proper, but reversed as to the commodily rest: rictions
f a lack of basic findings of £act.
on remand held & hearing deinovo. It limited
base operaticns toO 65 miles of Birminghem whereas
order it had limited them to 10 miles. This
limitation wes sustained by this ct. The ICC denied
the right too to operate Xv bety
points .
Jh;u, Indian 3 K}, La.2tce
s ] have mein-
ng within the territry on June 1,

bill.
juestion raised by this
uestion of whether petit. qualified for the
itory claimed under the grandfather
fect under the circumstances of
findings of mmxx fact and
the ICC asction is not subject to review.
se approved & much striccsr limitetion
1 the ICC made in its new orde :
| case stated
ttern for funure
ment based

LC(Pe 489) .

furthermore it 1is
nical scope of operations is now res
the Hall decision. In any event no

Dy Tnls case.
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No. 700 1945 Term

Harris v. US

Cert. 10 Cir.

Juris. R. 1. Cert. timely: *ehearing denied Nov. 28, cert.
filed Dec. 28, 1945.

This case involves enother zspect of the unlawful
gearch and seizure problem dealt with in Davis V. US, No. 404
and Zep b US No. 489 this term.

Two warrants were issued for petit's arrest, one on
the basis of using the mails to defraud and the other for
causing a forged check to be transported in interstate commeree.
With these two werrants two FBI egents went to petit's
apartment and arrested him. 3 more FBI agents then arrived.
They proceded methodically %o seach the whole apartment from
top to bottom for a period of five hours in the presence of
petit. who was handcufied. The mem stated that they were
seeking to discover any meang that might have been used to
committ these two crimes, bkurglers tools, pens ete, especial.y
two $10,000 checks which were cancelled, which had been
stolen from the offices of an oil company. In the course
of the search the agents opened a bureau drawer in the bedroom
end under some clothes found an evelope marked, with petit's
neme-~"personal papers"éie$§ﬁs was opened and therein were

>

contained mighkximsaxazelXyxuixmpsd Registration Certificateés

for the Selective Service and eight incorrectly stamped

Notice of Classification cards.

The possession fo these cards formed the basis of
the indtctment for which petit. wes convicted on 16 counts.
The crimes for which the arrest warrants were issued
are not here involved.

Petit. duly made & motion to suppress the introduction
of the cards or evidence relating to them at the trial.

The motin was overruled and petit. was convicted.

The CCA affirmed, held the evidence was not unlawfyily
obtained and was properly admitted.

Under Gouled v. US, 255 US 298, 311-12 the evidence
Af properly obtained in connection with one crime may be
used in a trial for a different offense thah that named
in the warrant. Thus we must turn to the cases to determine
whether the search and seizure in tke present case were
lawful under the 4th amendment.

It seems well established that in the course of a
lawful arrest some ineidental searching end seizing may
properly be done. But that is the extent of the clarity
of the law on the point. *hereafter all is confusion.

The Davis case which was argued today illustrates the
uncertainties. In Marron v. US 275 US 192 the Court
held that books which were discovered in a closét in the
saloon while the agents were looking for liquor discrived




‘ search warrant wese prope €1 in the course of

proper search for things used t arry on the crime which
wes geing committed in the presence of the officers. The
court stated Lhn" Wars uniur he pet 8 immediate presence

and cuntwolg it T ould. search all parts
of the prer ed r ti AW 08 .
in ¢ ‘
unlawful :
crime charge n one warrant of arrest which conemned the
use of the g_s;;’;~ for taking orders for liguor. The
court cut down the broad language of the ¥arron case,stating
et the books were visible in the Mar on cuse. Of course they
were in a closet he court stated that there may be no
] f f i with :
A rt ca 344,
general searches are unconstitutional.
valid arrest, ER no warrant, and no

AL Ll

el flf comm 3
%it. .%“5 et a8 an incident of arrest

tit. and @n.:.zta::v»:,-r' is
draft papers were found
ope in a drawer in the Bedroom
8 case, zkmx where the
the crime charged, so here hbe
‘ and their alt¢rcd or

JQL,. 5'*n appesrance was the crinme The FBI didn't
=motely suspect such s cris owever, the very possegsi .

1y ﬁvlﬂa“ca of a erime but uhe
least the instrus ‘e«nt;, of

probably the
wouid seem i
lawfully arrested in his home &t noue moy be searched for

the instruments of the crime charged the ‘egt warrant,
and if in the course ,F tidat search the instruments of a ecrime

till then unknown ure 1 they muy be prope bx
in evidence. Supooss the :de of & murdered &#
under the bed, coulld it be contended that p;tlt, ‘u«d go

ry could not be used

unpunished because the fact of the discovery
against him? Jlhe case is im‘pvu”nf however; the lew is far
from clear; hence cert should b anted or at least hel

4

until the Davis and Zap cases are Aegiucd.
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No. 719 1945 Term

Pinkerton & Pinkerton v. US

Cert. 5 Cir.

Juris. R. rt sering denied Dec. 1, cert.

0 substantive counts and
iolating the revenue laws by

removing, concealing etec. ligquor
bsen paid. The fetitr. are

1

joining farms both of whienh are

<

)

: was evidence of frequent associati n,
and ample evidence that thers were deelings in liguor.

The only subgtantive counts of the indictment in whieh
Daniel was charged with & crime were withdrawn by the DO
from the jury. The conspiracy count howsver included mmsk
ki g overt acts most of the offenees charpged in the
substantive counts.

The DC cuurgeu that if the jury find that the defendants
in & c¢ongpiracy then they could conviet also
the ¢ 'f=antiva counts provided the aecte referrsed to in
gubstantive counts wers acts in furtherance of the
gpiracy.
The petits. were sentenced to two years on the conpg
acy count and to 30 months on the substantive counts,
surren u#/ .
The CCA aiiirmed.
i. Petitsv. argue that
kn and the CCA's opinion was to mak
of the substantive countes, and since
continuing conspirscy, pstits. urge the
exceed itwo years, tne maximum for such an
nere substentive oiffenses in addition to the
w¥ere charged. Petits. could be convieted on
18 not like the gituation whers a sing)

NIIeTrS 4 81ing:
chopped into bits and made into separste
ndictment. Cf Braverman v. U8 317 US 49.
XX merger of the man substantive cauntﬁ into the

conpgpliracy <cound
ine second contention is nmore diffiecult

snarged with substantive of fenses only ir
ere diswmieged as to him. The only
onvicted on the otk

18r substatnive counts
Was8 no nvjupnv. relating Yo him would be
| Lti\,)k?’l

in the consplracy,

.
v
son ol agency he became guilty

Oy reagon oi the acts done

o [ 4
2L 0T ; ['s ag tu \ug..l Phersa
“ﬂﬂnlvu*, ne scts charged TN e
This wes the theory ‘

The Resp. does not

has doubts whesher




the conspiracy is sufficient to jusiify convicting him
on substantive counts in which there is no evidence that
he partieipated. It would seem that the charge of the
DC smounts to lifting onesself by his bootstraps. You
have an-indictment charging substantive offenses and a
' by X end Y« There is ample proof of the
evidence that Y did the acts .
counts, but only evidence that
i on the substantive counts because
conspiracy and becauss X committed
of fengses charged ' in the substasntive counts. I doubt
iss It seems to me direct proof that ¥ committed that
betatntive offense: 1arged is necessary. Otherwise Y
subject to gre r jeoperdy than is
spiracy count alons on proof
It seems, =8 the gov't
conflict on thie point with
Cert. should
direct evidence
might be treated ss an aider & abettor, thls theory was

GRaN{




Nos. 749-750 1945 Term

People of Ill. v. 1US

People of I1l. v. Campbell, Collgctor

Cert. Sup. Ct. Ill.

Juris. R. 5, 14 respectively. Cert. timely: Time to file
extended to Jan 16, cert. filed Jan. 15, 1946.

The facts of these two cases while similar will be
set out separately; both 'deal with the relative priorities
of I1l. and the US for Social Security taxea.

No. 749. In Zan 1939 the Advertising Review Publ.

Co. made & general assignment of its assets in trust for
creditors. "he Assets were reguced to cash. The Collector
filed claims with the trustee for $58_in capital stock
taxes, over $1000 for Fed. Insurance ontrlbutions Texes
and & gimilar amount for federal unemployment taxes, all
of which accrued prior to the agsxiggment. The Director

of the Ill. Labor Dept. also filéd claims for unemployment
compensation contributions due under the state \tax,

The trustee brought interplsader in the state ct. Under
I1l. statute a lien on the assqts for the state unemployment
tax is provided. A notice of lien was filed. The fumdm
assets which were insufficient 'to meet the federal eclaim
wer Kleld by the gtate ct. The lower ct. Bkld for petit.
awarding it priority. *he Sup. Ct. reversed, holding the
US was entitled to priority.

No. 750. Here¢ again the state Director sought tg
foreclose a lien; for I1l unemployment taxes of an insplvent
stzte compeny, the Uhicago Waste & Yextile Uo. Notice ‘of .
lien was filed, A receiver was appointed. The US presented
a claim of $1,400 for employment insur. taxes and $522 for
fed. insurance contributions taxes plus interest. The
assets were $677. The Fed. Unemployment tax act permits
a 90% credit for state taxes paid within a certain time;
otherwise the full Fed. tax 'must be\ paid. The et below

held that the US was entitled to full priority for the
Fed, Insurance Contrib. Tax (old age) but priority for
only 10% of the unemployment tax due gsince 90% was still
creditable’ under the statute.

The Statute she interpretion of ﬂthh is involved in
both cases is RS 33466, set out in #749 p. 25. It provides
that when any person indebted to the US is insolvent, the
debts due the U8 whall first be pgid, I% includes assigments
for the benefit of creditors. ‘

The Ct below held that this statute applies to taxes,
which it clearly does; and that there was no legikkative
indication that it was not meant to ap. ly to Federal
Soclal Security taxes. Petit. points out thet the Fed.
Unemgloimept Insur. Act is administered mally by the states,
and th the 10% retained by the US is Just to cover grants




to the states for administrative expenses. He argue thus
that there is no reason for applying the priority provisions
of the statute to the state taxes involved here. But the
statute clearly covers the claim of the US and no exception
was made. ‘urthermore, the old age tax is wholly federal
and nothing is paid over to the states. In749 the

time for obtaining & credit for payment of the state

tax has expired. Hence the whole tax is owed the federal
gov't, regardless of what it will do with the money
received later.

In Biverd v. Bijou ¥urniture "¢ 67 R. I. 251 the ct.
held on similar facts that the pfiority statute does not
apply to unemployment taxes. The Resp. while recogniszing
the conflict, urges that it is so erroneious as not to
be & baglis for certiorari. I am inclined to agree.

Petit., argues too that it obtained a perfected lien
on the assets which the US priority need not defesat. But
the Ct badlow held as & matter of state law that the lien
wag not pefected and could not bar the fed. priority.

US v. Waddill Co. 323 US 353 supports this view.

In general the result is supported by US v. NI,

315 U8 510, although that case involved priority in
bankruptcy rather than priority under the sbove gtatute.
The tax claims of the state and US were the same.

DENY (7) EGW




No. 754 1945
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No. 769 1945 Term

Queenside Hills *ealty Co v. Wilson

Appeal fxpxxitxxi¥x Ct Appeals NY

Juris. SJ »-3; Appeal timely: 8J 4.
Appellant

Petitx is the owner of a lodging house which was built
in 1940 =f allegedly modern and fireproof with fire escapes
and watchmen service. %“owever, it has no sprinkler system.

A statite effective in 1944 provides that lodging houses
of non fire-proof construction existing prior to the
enactment of this act shall comply with certain conditions
including égglirgvision of automaticz wet pipe sprinkler
gystems, house ig subject to this statute which
it was contended below denied it due process under the
14th amendment in that it required the outlay of §7,500
without appreciable benefit.

*he cts below dismissed mmkik the suit brought by mmkkkx
appellant to enjoin the enforcement of the act without
opinion; the Ct below certified the federal question.

Petit. largely contends that the statute was intended
to Beal with lodging houses built before 1929 which are
of inferior construction end do not comply with the usual
xmxx fire prevention precautions. PFPetit. insists its building
is relatively new and not within the evil sought to be
corrected by the statute. He further claims that Bouses
built after the date of the statute need not meet its
requirements.

There is no merit in this case. The statute is
obvicusly one within the police power of the statke-- the
ptotection against the hajzards of fire in multiple dwellings.
It may put appeallant to some wxpense in meeting the
requirements, but that is the price it must pay for owning
a house in a congested city where the threat of fire is
a great hazard. As to the alleged improper classification,
the 1t i8 not eclear that later constructed lodging houses
need not comply with some statutes other than the one in
question which require sprinkler systems. Appellant points
t0o none which have been built since without su ch systems.
It would seem mmimxx unless the classification is arbitrary
end capricious the matter is one for the legislature and not
for this court.

DISMISS
DENY EGW No Opinion




timely: Jydgment entered
1946.

ar in the case,
by this ¢t last term.
or falsity of petit's re

jury qguestion. 1t thus ariirnwf
the DC in wwciuuang then irom the jury and
the CCA remanding the thb o it to congider
igsues. These other issues are now presented.
The indictment sets forth a number of
rerigious bellefs of the "I am®
the petits "well knew" that
contendg that the indictment
PL‘ _';?_:v_‘“;.‘_thm, iruth or if‘.?‘.f:sity of
, lous xbz&zirg wWoich this ct held may not
one congistent with the First imendment. But the
and the CCA interpreted the indiectment to meazn that
vlie Dl:-ti't';’ misrepresented thei D:‘J___Ll‘-_'lt" their state
of mind, in that the) ?i sely represented that they
belicved these agentatic g8 Lo religious expsrience,
Se - ari ag course of the prosecutions argument
to the jury a number of remarks were made which tended
to cast ridicule and ' ted the disbelief of the
prosecution in the doctrines of the culty and that they
were not bo be believed. Eee. R. 1656, 1657-58. The
DC however & number of times indicated thzt the question
of the truth or falsity of the representaticns of
religious experience was not a n issue for the jury.
They were told to confine themselves to the evidenece
and not the remarks of the prosecutor.
3« By rule prevailing in the DCs in Cel. women
were excluded from the jury. Okjections to this
prgctice were duly raised Petits. contend thst they
were deprived of rights ander the 5th and 6th amendments
for this reason.
The CCA, Denman dissenting, found nc error and
alffirmed tne judgments of convieticn.
l. Unless the ju the indictmenta here
it would seem that the ct hss erccted a
protection for crack putb and slick confidence men to
prey on credullty of the foolish; they become impregnible
in both stete and federel cts. Here the indictment did
not in so many words state that thet thiey mispepresented
their belifs in the =k representations It did say
they knew that the misreprese ns were false which
mist mean also that they did not believe the representations.
The petits. were not mislead gince the DC expressly
construed the indictment to mean that they did not believe

the representations. Petits, argue that so to construe




amounted to an amendment of it in which the grand jury

did not p;rtiomwﬂte. Hence it wes bad. But I think the

indictment fairly read includes the charge they did not

believe thu pepresentations, that they misrepresented their
te of mind. To wo contrue it dla not go beyond the

authority of the DC. If a ne : rge nelther the

truth o:." thelr religic belie nor their sincertty .

3¢ ealled into : : i1 ‘ W i

have t’l'vl: «.l.nu1 ti

that tuu

better

need it

effeect. Although he sv;ct“t
hw \-n%ﬁ"JL\J. even
Ld ﬂnﬂ ; ‘
precipitate
y last Ballard case
First Amendment calls

remarks '”j“

y Aelr ”
NAl' 85 ; L secuv

Which
gtcd

to them &s fr&uds
the jury was not

by Imu Lwct
were

at the &6th smendment
women are equally admitted.
fedseral cts. only men
juriee end it 1s hard to work out some prejudice
where they ars excluded as a general rule in the DC.
There 18 no way to show that women are more religious than
men or mere gulable. Z1his is not like exelusi-n for race,
cless, or religion. In Glasser v US 315 US 60, 83-4
the women who werc allowed on the panel were drawn from
only the leegue of women voters or so it wss alleged., The
¢t indicated that the jury sh rld be repregentative of
the community. It did not h Net women must be
allowed to serve or “il:?‘ie:s. The stion however is .
novel end r% ul\d be l-‘:

GRANT ON Op. R. 1645
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uteide union was thus made dlear. An employee who
nemed an ILGWU delegate was demonstrated against
employees with the acquicsm'bnt oi" the company.
\.\'.Lth an ILGWU pin wag sent home. The Board
ound that two supervisory employees wit‘n the blessing
:;.-' the company then set about founding the company
union ass a meansg of fighting the ILGWU. A meeting ‘
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The CCA im ¢ ong opinion which shed much he
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No. 793 1945 Term

Bowles v. Warner Holding Co.

Cert. 8 Vir.

Jgils. R+ _Ce timely: Judgment entered Oct. 31, cert.

'1 Ne

The question is whether a DC under the Emer. Price
Control Act in addition to granting petit. an injunction
may order the resp. to make restitutions to tenants who
were overcharged in rents.

The Act makes it unlawful to charge more than the
maximum rent. §205 provides that the Aministrator may apply
for "an order enjoining such acts or pracites, or for amn
order enfordng complaince with such provision, and upon
a shoring by the Administrator that such person has engaged or
is about to engage in any such acts or practices a permenént
or temporary injunction, restraining order, or other order
ghall be granted.." §205(e) prior to its amendment in
1945 provided that a consumer who purchased not in the
course of business at prices or rents over the ceiling could
bring an action for treble the amount of the overcharge.

As Amended the section provides that if the consumer does
not bring or the person is not entitled to bring an action
within thirty days for tlke overcharges the Administrator
may bring it.

The petit. sought both an injunction and an umder
under §205(e) comp2lling resp. to repay the overchargs
to the tenants. The DC granted only the injunction.

The CCA affirmed on the ground that the act
gave & peparate right both to the tenants and the petit.
to sue separately for the overcharges and hence repayment
could not be compelled by order.

There is a gquare confliet on this point with
Bowles v, Skaggs, 151 F2 817 as well as with several
FLSA cases in which regtitution as well aB an injunction
waes given, 146 F2 222. The question is cleerly important
to the administration of the act.

As to the merits: 3205 permits the DC to gran
an injunction and "other order". It would seem % ;t
the Adminstrator has been given m vast arsenal of enforce-
ment remddies, and that the CCA has here interfere€d matetdal y
with one of them. No question is involved as to discretion.

The CC A held that the order cou'd not be maie as a matter
of x law. The legislative history [pet. 9] indicates that
the DC was given power to make any order appropriate in

the particular case. Here after the DC found that the
overeharges had occurred, it was proper for it to order
that mestitttion be made to the tenants. The fact that

§205¢8) was amended to give the Adminstrator an additional
remedny, mamely a sult for damages if the consumer did

not bring one within & certain perlod is no basis for saying
that a remedy which was clearly available to petit.

nt




prior to that time has been withdrawn. It seems to me
that the =znalysis of the CCA is wrong and should be
reversed)

GRANT ’ Op. R. 67




No. 804 1345 Term !

Colegrove et al. v. Yreen

Appeal DC Ill.

duris. 8J 2. Appeal timely: 8J 3.

This is an appeal from a 3 judge district court in w?ich
was brought into question and held valiid an apportioning
statute of the state of Ill. In 1901 the state by statute
set up the present digstricts mfxmzmkmxs for theqel§ction
of members of congress. It has not been changed since
and because of shifts of population ete. the districts
are now grossly unequal. The effect of this has been to
create a number of rotten boroughs in Illinocis, and the
question 1is w?g?ﬁigmgaything in fhe federal statutes or
Constitution PEE¥MEE the state X¥Fsm givémy proper represen-
tation to its citimens in the House of Rppresentatives.

Petits rely on Artke I §§2 & 4; the l4ith azmendment,

RS §23 and the Northwest Ordinance and the enabling Act of
Congress admitting Ill. into the Union.

im The DC's opinion indicated thet it would have liked
to have held the Ill. Statute invalid but that it was bound
by this ct's decision in Wood v Broom 287 US 1.

I think that there is a real question here as to

the validity of the Ill. statute but I confess in having
difficulty in knowing how to hold it invalid. In the
Wood case reliance w:s put on on §3 of the Act of Aug. 8,
1911 which provided that distficts shall contein as nearly
as practicable an egual number of inhabitants. But the
Wood case held that that act had expired =R by foree of
later reapportionment acts. Now petits, rely in part on
RS 323 which provided the same thing with respect to
subsequent Congresses. The major difficulty with relisnce
on that statute is thet it has been expressly xmpésdedx it
repealed. 47 Stat. 1428. It was repealed in 1933. /

But I think that in pringiple the ldea embodied in
that statute i1s incorporated into the aonstitution itself
&8 & necessary part thereof. It was part xmixpaxziaxof the
the compromise that made the Constitution possible that one
House directly represent each state equally and that the
other house be representative of the actual population in
each state. FEach state has been divided into congressicneal
districts and it follows that each district should contain
practically the same number of persons. QOtherwise the
representative principle is depprted from and the instétution
¢himuetlténsboroughs is made possible. The privileges and
immunities clause it seems to me would support a reversal.
The Wood case did not deal with the constitutiional aspects
of the question, but it does gupport the equitable jurig-
diction of the court below since the problem was congidered
on the merits. The NW ordinance embodied in the Ill. statute
supports the same conclusion, There

18 no interference here




with purely staute policy since the matter is of vital
concern in federal elections.
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No. 812 1945 Term

US v. Carmack

Cert. 8 Cir,

Juris. R. 2. Cert. timely: Judgment entered Nov. 6, cert.
filed Feb. 6, 1946.

‘hig case invokwes the power of the US to condemn as
a post office site part of a public park in the city of
Cape Birardeau, Mo. The statute permits the Postmaster
General and the Federal Works Administrator, acting jointly,
to acquire by condemnation such cites as they may deem
Necsssary. The park wes established by & conveyance Dy
the owner to the city in 1820 to use the ilend forevefp for
public purposes. The city gov't is agreeable to the
transfer of the land to the US"in exchange for the present
federal building. Certain of the residents ol the mktown
oppose the transfer, but the resp. is en hmxe heir of the
original grantor and is the only parson opposing the
condemnation in this case. The park eite has on it the
eity courthouse and municipal gov't building as well &8 2
library and & monument, &1l of which will be taken down
or removed when the US obtains the tract.

It appeers that originally am contract was made with
the city whereby the park eite would be transferred to the
US in exchange for the present federal bullding. A
question arcose as to the power &8 the city to convey the
property, however, so that this condemnation suit was
brought, It appears that the park site was approved by the
voters of the city at a special election

The gov't inspector who examined the various sites in
the city reccomended as first chécie the pregent site of
the federal building. ’ha park site was the second choice.
The latter site is not so centrally Rocated and the
city is devedoping in the other direction.

The DC dismissed the condemnaticn suit on the ground
that the US had no statutory authority to take local public
property and that the US had acted arbitmarily and capriciously
in selecting the site in view of the interference with
local gow't operations and the consequent destiuaticn of
city park.

The EER® CCA affirmed on the ground that the US lacked
gtatuory authority.

There seems to be no question that the US has acted
unwisely in selecting as a site for & new post office a
public park on which the city's municipal bulldings are
located. Its own site agent made hig first choice the
present site of the federal bullding together with adjacent
1land which would readily be purchased. But the city
gov't wants to obtain the present federal building and is
willing to sacrifice the park. A vote in the nature of

a Gallup poll approved the shoice, although the dissent




was epparantly vigorous. All this however does not interpret
the statubory power of thhe Federal Works Administretor.

He is suthorized to condemn such sites &8 he may deem
necessary for public buildings. He has exercised his choice
together with the P_stmaster Gensral after a careful survey

of available sites. It is difficult to say that the

chdce i8 arbitary. The gtatute is unlimited in terms. .
It does not expressly confer power to condemn land already
devoted to public purposes, but insofar as the federal

gov!t is concerned I would think that municipal property

i8 to be trezted as any other private )rapvﬂt « The

CCA held however that expres:s z:*h‘iitJ is needed to condemn
land Rmx already devoted to publie purposes by a eity.

In this I think the CCA errad. The statute 13 genersl in

its langugege and there ig no particular rezson for exemplixg
land alre:dy devoted to ] : its wweep.

Thers are &)ﬂf7xnt conflie principal ¢
by petit. 11-12, The recent TVR cas: ceams is
contrary to the result @
that thers couid be

taking the na“fi“nl?u

to the one invo¥v

as lt-t (&) tl’l‘t‘

u'.‘

.
= O {], o

ited

A

A guestd

regps Lo opnose !

the originel grantor of tﬂe Pe : :

exists in her favor i8 the park is not mwed as suec '

She hes no pecunisry inter«st in the condemnetion “ward.
She /is little more than en ordinary private citizen,
inhebitant of the town. The WUWCA did not even discuss
this point but it seems cTQHr thaet an ordinary private
pereonj even the heir of the grantor of the property, has
ne standing to oppose condelmation of l nd in which he
has n¢ interest.

GRANT Gw




No. 821 1945 Term

Pyramid Motor Freight Yo v. Ispass et al

Cert. 2 Cirl

Juris. K. 4. Cert. timely: Judgment entered Dec. 28, cert.
filed Feb. 7, 1946.

This is a sult under the FLSA for overtime and damages.
Resps. are known as truck loaders. Petit. operates a large
interstate trucking business. The trucks come into a terminal
in the garment district in NY. In the case of incoming
trucks petite held unload the trucks and then take the
packages by hand cart to their various destinations in the
garment district. In the case of outbound trucks the
resps. actually load and stack the packages on the trucks.
Xxxuxxxnomk skwwmxPThe proportion of time spent in loading
the trucks was not shown.

The DC dismissed the complaint on the ground that petit

5 operating under the ICC and that resp's hours of service
sre subject to its jurisdiction.

The CCA reversed. It held that to bring pcsp 's within
the exemption in the FLSA petit must show that the proportian
of work devoted to safety of operations was ubstantial end
this it had not dons.

This case raises issues similar to those in Levinson
v. “pector Motor Service, No. 139 and Comet Carriers w Walling,
No. 609. The question is the nature of the test for determin-
ing whether loaders or divers have been deprived of the
benefits of the FLBA. In 28 MCC 125 the ICC has expressly
hzld subject to its jurisdiection loaders (p. 134) since they
devote a "large part" of theilr time to activities directly
affecting the safety of operations. It points out that
loaders, as it defines them, have the sXamx sole duty of
loading and undioading trucks and transfering the loads bet®een
motor vehicles and between the trucks and the terminal.
Here of course resps. spend much of their time actually
delivering the freight by hand truck to the consignees in
the garment detzict. But the fact remains resps. are
loaders, and the ICC has expressly held them subject to
its jurisdiction.

Petit. insists the Adminstrator and the Second Circuit
are engaged in whittling down the exemption afforded to
it with respect to drivers, loaders and helpers. It says
that the ct has no power to mmkkxkkkxsxiix review collaterally

the aeci513n of the ICC above referred to._The remedy it .
states 18 for the resps. to go before the ICC and have their

st tus there adgudicated. But the problem is not that

easily disposed of . There is a real confliet of jurisdiction,

a no man's land between the sweep of the FLSA and the Motor
Carrier's Act. Cts are given jurisidction with respect to
the former and the ICC with respect to the latter. Whichever




tribunsl decides the question there is bound to be & confliet
unless and until settled by this c¢t. The FLBA is a
remedial statute. Exemptions are strictly construed and the
e who relies on them must show that they are clearly within
heir teorms. As the CCA found, petit. did not meke that
showing. The facts review that resps. did load, but
the facts apparantly did not reveal whether the tinme .
spent in loading was substantial. It may be

: 8

substantiality is not the test. -It may be tnat 18 one

o

does anv work affecting the safety of operations the 1CC
v 6 - ’
.C‘ ]

has power to | maximam hours. The test is
power, not its exercise. is et is

and the wpector case awa rearguemtn

That may not eceur t ear rt. should

rather than merely holding the case It seems to m
that in the present case the CCA probably went too far.

GRANT EGW Op. R. 84




No. 843 1945 Term

SEC v. WJ Howey Co & Howey-in-the-Hills Service Ine.

Cert. 5 Cir.,

Juris. R. 2. Cert. timely: Judgment entered Nov. 13, cert.
filed Feb. 12, 1946,

. Petit. sued in the DC to enjoin resp. from gelling
certain securities as defin:d in the Act without filing a
registration statement withk the SEC. Resps. run a rather
intercsting orgemization. Howey 'o. is the owner of a large

» 1snd on which it grows citrus fruit in Fla, £1
engages in the business of maintaining the eitrus
rtilizing, pisnting ete., Howey Co. sells trecis of
to persons frow all over the
3 in ge tracts very
000 per acre is
: , with young non besring trees.
land is sold under & t of sale, and & warrenty deed
is given when the considere 'L;\“ is paid. At the seme time

the Service Co. sesks to persuade the purchaser (who usually

knowg nothing about oitrus farmi ing) to enter a contract with

it for the cultivation of the tract for ten years. The Service

Co. is civen full possession of the land as tenant 1or a

nominal rent and it umss its discretion and knowledge in

farming It arranges for the sale of fruit either on

the tree or picked, deducts the expenses and transmlts

net proceeds to Ul wner. Net profits range from 10 to

.,):3:-':*.-:—,11?“ i¢ resp. is a perfectly legitvima te : organization
i , RO

of leng standing. In its negotiations it the

are other service orgenizations availsble,
contract for itself , is pald about §30 per
treesg for cultiveting, spraying etc. in addition to the
of the materials. :r;*-: sre sold even though no service
contract ie entered inf but 85% of the purchasers enter
contract.
Ine WECA provides it is unlawful to use the malls to
instruments of interstale commerce uniess a registration
ment is filedszs to a syﬁaribge Security is defined as among
other things an ninvestment contractM.
'he Dg refused the injunction and the CCA affirmed on
ground that the transactions were w;t ;rﬂﬂutiwt;l but were
ific crange growves b ed lues  the
ervice contracts were al e rL;j into the
mueke a gale of ¢ interest in a generel entrep
ion and A*AA‘VLHP Profite ,'4:’”paid to each

N SRR A S gt g SR
tinvesguiment C'J;Jui"\)t"

he contends ‘ ¢
includes the transaction here in estion where the buyer is
.ie' endént on the promotional services of the resp. for a return
’m his investment. The present case is more of a doubtful one

than the Joiner Leasing “Yorp. 320 US 344. There the lands




were almost valueless if the test oil well was not drilled.

Furthermore there was a finding of fraud. Here the enterprise

is legitimate and g 8old have a large value apart
from the maxkéfign servicing arrangements They can be sold
to xm others, and ers &har 2ép. cen be and have been
hired to cultivate them. novcvrn, it is impossible to
disr:gurﬁ the ]HDlMPbP connectior cetween the two companies
here involved, . ; rp. and the servicing 00§g.
the ;qnt that the ow ger ’rxALy dependent on the
' return ¢ 8 1 w = he owng it.
that tk AN Sa on is within the broad term
Cemetury lotzm 7rowoni.ns, interests in oil
land bearing tuav trees among ‘vn@ra niVJ
rarious cts to be ' investment Pﬁxt
‘act that his antreorlse is
The next one
B PDT between the :
128 F2 463, 465 where tb» test of e SEC has been adopted ,
namely that investment contrscts include eemente where the
purcahgers look entirely to the efforts f the promoters to
make the investment profitable This is & ”'-?g;.‘nf ble admin-
istrative construction and has weight The mere fect that
here the thing gold hss ' {
nc difference, since to produce
are necesgary elso.
It may be that because
sltuation cert. shou.d not ITra
better to grant to clarify the problem

GRANT( ?) g
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No. 864 1945 Term
Richfield 01l ‘orp. v. Sgste Board of
Appeal Sup. Ct. Cal.
Juris. 87 3. Appeal timely: 8J 6.
A pelliant
xRetik. entered & contract in New Zealend with the
.Gev Zealand Gov't Stores Lontrol Board for the sgle of fuel
0il to be transported by a vessel of thet gov't to New Zealdnd,
the purchase w“ice to be fob Los aANgelbES., New Zealand sent
na;:;lant delivered to
rge number of *le:' of ¢ The bill of lading
0il to the officer in charge was provided in
rag made out ax 1 shipper's export declarati
mg offices & L 8¢ gvied on this sale it 8
088 purcha rice which &JJ?L’iﬂt paid under
0 Tecover , ¥ras
posed " or - ie priviege of selling tangible
personal property at retaeia® as define 22les means any

'-?, exchange or barter for a consi :wtione Gross reckppts

means the total azmount of the sale price of the retall sales.
lant @ ifically contended in thetrial et [sj 7]
: : construed was invalid under the
‘commerce aus and also under the clause prohibiting states
from imposte or duties on exports.
; state et held the tax invalid.
affirmed, but on rehearing reversed with
dissenting. The revergal without directions
al., practice ordinerily requires a new trial.
At the outset certein jurisddiction issues are ralsed,
the maln one ' judgment below is not fi
Under stuate without directions means
new trial. srmine for itself whether the
judgment was fine lee points out that appéllant might
amend its pemplaint alleging new facts. But in Cal. to recover
a state tax a claim must be filed in 9C gays setting forth
the grounds for such refund. *he time has expired and appellant
could not now change its grounds under stzte law., Hence
no new trial could be had, %hus the reversal in this ocase
rely means that the B€ lower ¢t will perform the ministerial
act of entering jaiwm*ut ageinst appellant. No issgueg remain
to be litigated. hus the judgment i final for purposes of
appeal. See hnbrr%son & Kirkhe 33 29~-30. “here 18 no
merit in appellee's contention the valadity of the state
statute wae not drawn into questio: d held valid as applied
to the facts. See 8J 7.

The constitutionx gives gress power to regulate foreign
commence and it Q”lfthF uh* states from levying imposts or
duties on exports. The prec n the tkhory that
title to the oil passed on dc‘iV°r f the oil to the boat and
before any actual transportgtion he : The idez suggested

24
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Mo. 892 1945 Term

Rothensies v. Electric Btorage Battery Co.

Cert. 3 Cir.

Juris. R. 1. Cert. timely: Judgment entered Nov. 27, cert.
filed Feb. 26, 1946.

This case involves the doctrine of recoupment in tax
mstters. Between 1919 and 1926 resp. erroneously paid excise
taxes on sales of storage batteries. It deducted these
taxes for income tax purposes and received a tax benefit.
In 1926 resp, filed a timely refun&}?&? the excisex taxes
paid between 1922 and 1926. The payments between 1919 and
1922 were then barred by the statute of limitations. Resp.
finally succeeded in obtaining by compromise after litigation
most of the excise taxes paid between 1922 and 1926 in
1935, On its 1935 income tax return resp. treated as
tncome only that portion of the rcfund as represented
interest aceruing in 1935. The Commissioner held that the
whole refund was income in 1935 and assessed an additional
tax of $229,000. After payment a timely refund claim was
filed., Resp. alternatively claimed in its refund claim
that the refund in 1935 was not income in 1935 or at all,
or iff it was resp. should be permitted to recoup the
amount of exclse taxes collected between 1919 and 1922.

dhe DC held the refund was 1935 income but permitted
recoupment after allowance for tax benefit derived from
deudcting the exclise taxes from income in those years.

The CCA affirmed.

Bull v. US 295 US 247 first announced the doctrine
of recoupment where the barred claim arose out of the same
"transaction"™ ag the main claim. The doectrine is based on
the injustice of permitting the govét to colle et additional
taxes when it wrongfully holds money of the taxpayer which
can be used to reduce the amount sought. That case, however,
was denided prior the the 1928 Hev. A¥t. impact on the
probakém. *he ct held that the r coupment arose out of
the same transaction as the main c¢laim, since the main claim
for mddikiumx refund of income taxes was concermdd with
the erroneous collection of excise taxes by petit. for
the years 1919-1926. The petit. contends that the main
sult and the recoupment claim were not so closely related
was to bex part of the same transaction. But logelally
they are related. *hey are both concerned with the payment
of the excise taxes and the consequences arising therefronm.

In McEachern v. Rosge, 302 US 56, this ct held that
the 1928 Act prevented the gov't from using the doctrine
of recoupment against the taxpayer. The question here is
whether it also bars the taxapyer. The statyte provides
that a refund shall be considered erroneous (and subject to

.recover;j by the US) if made after the expiration of the
limitation statute and a credit for such overpayment

Whlen 18 barred is voig




But as in the Bu ase . ing rise to the
recouoment claim ! ' 928 Act. The CCA
' 1 the a?guemun based on the statute wox\tlng out
been used only vgﬁ'ﬁ"f g Gy, MOV 1a tax*
the Duxp4;er must pay his
He should be in no worse position S N .
refund, than 1f the 5 "w':w‘

- e A -

tax. in ,"*f"l’ & Cage tnb ua_:\.l.)x';zlyrfflf' 32'U-J.Ld T'.l.'_)t have

the tax and t e would not be foreclosed in def vdilng
the merits. Tba ‘ 3 )

S

as gtated,

the right

' . . substantive
the 1j*ﬂ L f 18 not r‘turgc iw 4hi 5eems & proper
conclusion in view of the relu to mmke statutes operate
raotroactively.

The lsegt contention of the gov't is based on the fact
tha t resp. sued a different collector for the refund than
collected the tax mn which & refudd is now barred. Thus
it conteqd‘ the recoupment doctrine nt “qu. Clearly
it applies xm when the US 1 ued in the ct of edaims.

By statute now suits aga, nst the re ‘uﬁlcata

=
on same causges brought
statutory intention to
the CCA point ut the
of the gov't, not him_\Lf.
thlpujﬂr may sue
wne eMETe
,ngmvnt was
¢t po.nted
's claim.
asserts.
The petit. asserts that the cases
use of recoupment and that the law should
The gov't points to a c:..:n..‘_’lir‘t with the Ct of
Aﬁ F. Yups. 130, t is true 1t such a conflict exists.
I think however that the Zukt ecisicr 3 corrach.

u; 1:\”.1.




No..902 1945 Term
8 v. Howard P. foley Qo.
Cert. Ct Claims
Judgment msmtered Dec. 3, cert.

-

ght this suit for dameges for delaying its
0 ,thrict because of acts of petit.
electrical contract tor, entered a standard contract
to furnish materials for and construct a field lighting
system for the National Airport in ﬁauz&ngton, DC.
The work was to be completed within 120 days from the
date of receipt of notice to proceed. Notice to
was given on July 15, 1940 and work wes completed Apri
18, 1941. The eite was constructed on mwnu crested ou
of deedged materisls. %he problem of the govit was to
stabilize the land so made within a year, *ntq’f than
the 5 years i1t usually took for it to settle. “ork was
released to resp. in sections, as the field was completed
and paved. However, because of the didfficultiss in
preparing the field sections were 4-l iesed so far apart
that pesp. contended its time for performance was oxtun ed
unduly and unreasonzbly. %he colt? aetin é of ficer ante
extensions of time to resp. but that does no swt'
resp. which sought damages for the unrea ona
No intervening contractor is involved. The
is attrioutable to work done by thegow't itself.
I'ne contract gr@vided that r :
delays due to the gov't nor for
beyond the control of the contract
The ct held petit. liuble on
contract obligated it to make
days possible and that it had C
fhe gov't is here seeking to avoid any oblig:tign
under the contract which could be viewed as requiring
it to make possible the performance of r sp. Obviously
the gov't could not drag out a 120 contract for five
yeers where no stop orders were issued, without having
w0 pay for the delay it caused. While perhaps the
delay was unavbidable due to the naturem of the ground
being prepared, i1t certainly was foresceable, as the ct
found. It was the chief problem the gov't engineers had
to face. Yet despite this the notice to pooceed was given
resp. who was subjected to a number of dEian because
the gov't tok so ﬂun~ in uompL ting its part of the ]ob.
The & 120 dey provision while pr ‘imarily imposidg a duty
on the contractor, also gives him certain rights. Where
that amount of tlde is not mxmlmerely provisional and
no fault of an outside contractor is involved, the gov't
should properly be held to the time limit it sets for
others. Thut delay increases expenses is obvious. No

stop or change orders where made. ubsy, wag apparantly
sxpected by the gov't to sit idly bm while the pestit.

went about performing its tasks. for this resp. should be




argues that Crook Co v. gs 270 US 4 1s

But that cases seemq to have been adequately
hd by the ct below. ¢he contract date in that
s fade was provielone 1, es this ct pointed out,
gov't reserved the right to make changes and
interrupt the continuuity of the work, Furthermore
an indepdent contractor pre sceded the appellant there .
wes was responsible for the delay; ‘the XZxx et found
the sxim time provision here was not pr vis 3
thers was no indepdent contractor FJvolIed.
had no unlimited time ‘for p:“f“nrn~nr5
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the cooperation of the conspirators, the oonspiracy
may be treated as continuing. %he mere fact that the
last overt ect chaergdd was in 1940 does not prevent the
conpegirecy from continuing beyond that time. The
govit if it wanted ©& could select only one overt net at
the beginning of the conspirecy. It is not bound by .
its choice. dore is proved here than ihm a conspiracy
which merely brought about & result, Continuous effirmative
NECESHLLY «
he gov'iy however cencedos

unat iney were mempoers ol

not admigsaoie awgainsgt all of them >€ T were only

narrative deeclarationg cf past fact.
points out petits. were not prejudi
statements against all of them sinc
stetement admitted substantiel
case is not ol sufficient import
a

v review here.
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No. 911 1945 Term

Everson v. Board of Education
Appeal Ct Errors & Appeals, NJ
Juris. 8 2-3; Appeal timely: SJ 2.

NJ has a statute permitting the boerd of education
of a district to meke rules and contructs for the
transportation of children to and from school, including
the transporation of school childrén to and from school
other than a public school except such school as is oper-
ated for profit, It is mandatory as to non publie
schools where public school children are transported.
the Township of Ewing acting under the statute by
resolution provided for the transportation of the pupils
of Ewing to the Trenton Catholie Schools. Those schodls
are under the supervision of a priest and religion is
taought thereunder. No provision is made for the trans-
portation of pupils going to schools of other denominations.
Petit. a taxpayer 1n th school district brought
this suit contending that the statute and resulution
adopted thereunder was invalid both under the state
constitution and the l4th amendment.
*he lower ct held the statute invalid and the
¢t below reversed, one judge dissenting
I think this case involves & substantial federal
question. Here taxpayers funds are used to support
a religious institution of which he is not a member. It
seems well established by decistbons in NY and elsewhere
that the transporation benefits the schools and not merely
the ;)upils 0
L. Petit. argues that the taxation to benefit
private schools takes his property without due process,
dhis argument in itself has weakmmsses since a state
may properly aid with its funds certain private institutions
deemed to have an important and necessary social funetion,
such as private colleges etc. However, I think that
to tax x to provide funds to support & religious institution
of which the taxpayer is not a member, especially where
no provisgion is made for other denominations, interferes
with mpmkkkx appellant's freedom of religion. He would not
donate money voluntarily to support a church in which he
does not believe, yet here imx he is required to do
80 by compulsion of the state. That is tantamount to
establishing a church which violates one of the basic
theories upon which this natihon is built.
2. A so-called child benefit theory has been
worked out, which says the money is not really used to
aid the church but is for the benefit of the children who
go to the church school. But that is sheer sophistry.
But even accppting it it would seem that to use money to
benefit the children is a diversi n of gTOQarty to a private
purpose in violation of the 14th amendment. The state




provides public schools which are opem and avallable to
all. If a particular religion feels that the children
will become contemineated by mingling with children of
other denominations it is free to have its own shhool s
under & Pierce v Society, but it should have to pay its
wey without state help. To ask a tadpeyer 1o support

the private denominational schools also seems in .
violation of the due process clause. It would also

seem 28 pepellant suggests a wiolation of the freedom

of religion to pick out one church and in effect establish
it as the state supported church. Thot is done here by
the rssolution. Oply Catholie schools and public

schools are benefitted. In Chochran v. State, 28l US

370 where this ct upkkld & La. stataute providing free
textbooks for school children where the ben&fit went to
catholie schools, it would pointed out that the legis-
lation does not segregete private schools or their

pupils for benefits. Here the resolution does that very
thing.

Note Prob. Juris. EGW Op. 8J 18
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This casge involves t! ight T« 21llenge action
taken ]

ingLance,
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order. Certs RXT ¢ , :
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the use to which the handler ovut he milk
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In response resp
end contended that
the Adminstrator of resp's books was
validity of the me rketing order
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[Re 9%2-31.
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;.‘Cw..\"_‘) of the skt G 'SR R IR , ! 7%
& &1 g o el el e 1 7\ diasite
enforee the order 1 regtrain violationg; 48a(7) gives

the Cecretnry of Agric he power to hu doeg not recuire
: especet to violations.
section ere in
existing et me law
any dardlorﬂsuhject
atition with the Secretary
rovision of any such
connection therswith
) t 8 modifiestion,
gives Uhu DF gdietion to review the
of the See't under §8a(15)(A) orovided that the
pendency of proceedings under 3 subsecti n are not

H

to impede proceedings under j8a(6); it is alse provided
i 1

*'tfh) are Lo abate when a fins

$8a{15) (B)
on the plasadings without hermitting
was not orﬂa) or
‘)\("l
and ultimstely dismisead
wverved on the ground thet the ststute
to obiset to the order or the obligation
in order to raise the igpgues in the DC.
The guesti n hers is whether the gtatu reqguires
pesp's administrative remedies be exhsusted before he
can defilend agrinst an action seeking to enforce an




istrative order on the ground that it is invalid, or that

: has complied with it. Usuelly the doctrine of exhaustion
f remedles im applied in a situstion where the person
subject to the order has himself brought suit in coburt.

ﬁhut was the case in Meyers V. :ennLeaem Steal. Here

petit. argues under §82(15(A) D, was bound to .
first gmv*tLun ¢ sec't and less and untill he did

80 he could no fend agzingt a suit bro ght by pstit.

under ,;*‘f,iu(_}'g_) . the ground th=t the order was inv ;:{i‘id,

erronedus or

] Y oht to defend in
or eriminal , ghould not be lightly tak
The provi *"ﬁn 3*‘:: 15)(%) is not mandatory. A[

the resps "may® pe m3 Yet petit. =sserts that

the action of the
to the Se=ett. It is true

11y recuire such & procadure.

Congrees seeks to preclude
rarticular administrative or
expresgly,

O4+h ar

the
gircumstances
Ag) ne mey proper.y
the Administrator ime the
vare to be a subst
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Nos. 941 & 1048 1945 Term

Bethlehem Steel Co v. NY Labor Relations Brd.
Allegheny Ludlum Steel Corpl v Kelley & Lewis
frxk

A ppeal Ct App. Ny & <Sup Ct. NY.

Juris. 8J 2. Appeals timely

Both of these cases involve the same issue, although
one artses on a declaratory judgment action and the other
in resistence to a sumbpena issued by the state Labor
Relations Board which is like the NLRB. Both appellants
are large steel producers engaged mainly in interstate
comm:rce. In each plant located in NY the foremen are
members of the Foremen's association of Americam and sought
a2 collective bargaining unit of their -own under the state
law, In 941 appellant was asked to testify with
respect to the (roceedings initiated by the foreman and
& subpena duces tecum was issued and enforced by the state
cts, over appellants objection that the state act as
applied to the company was invalid because of a conflict
with the Wagner Act. In 1048 &he same issue was sought
be be raised by a declaratory judgment wection. At the
time the state proceedings were undertaken, the NLRB's
policy was not to act on requests of foremen's unions
for certificntion as collective bargaining agents. Since
that time, however, the NLRB has permitted foremen to
organize in units ndependent of the main unions and
hes treated them as employees under the NLRA, although
this change of policy was not before the cts below.

It seems clear that if the foremen are employees within
the me:ning of the NLRA and have rights under that Act,
the state act would be invalid to the extent it sought to
cover the same ground.
The cts below in the several cases sustained the

validity of the state act as applied and the remittur
and ppinions show that the federal question was necessarily
passed on.

The case involves one very important issue, namely
whether foremen are employees within the meaning of the
federal act. If they are, the federal act exclugively
applies to employers engaged in industries affecting
commerce; mhikm this is admittedly true of these appégdlants,
who main activities are in interstate commerce. Of course
when the decisions below were made the NLRB had not clarified
its position on foremeh's unions, so that while there was
power in the NLRB it was not exercised. $mut This alone
smuccdxnwtxbexhekd might be held to permit the state act
to apply until the NLRB acted. This has been the general
view as to power in the ICC where unexercised and state

regulation. But now phat power has been exercised and




the conflict seems reasonsbly elear. Allen Bradlgy Local

v. Wis. Brd., 315 US 740; Hill v, Fla. 325 US 538; AFL
V. Watson has similsr impliecati ns.

If probable jurisdiction is noted the Solicitor Gneral
should be asked to file briefs amicus. ‘
Note Prob. Juris. EGW No Ops in

Ct. App.




No., 942 1945 Term

US v. Powell, Jr. et al,

Cert. 4 Cir.

Juris. B, 1. Cert. timely: Judgment entered Dec.
13, cert. filed March 12, 1946.

In #ug. 1941 the US shipped a number of car-

loads of phosphate rock and superphosate over
the Seaboard Ry. consigned to the British Minlstry
of War Transport. They were shipped under
Lend-Lease and were to be used in Britain es
farm fertilizer. The US was billed at the commrclial
rate, but the Gen. Acc'ting Ofice c¢laimed the
shipments were Rmfdnx suaja“t to land grant de-
ductions and withheld a considerable portion of
the charge for which the resp. usmm sued in the
DC. the Transportation Act of 1940 provides that
the US shall pay comnercial rates, provided that
thosa rates shall “not apply to the transportstion

W314*ary or naval property of the United States
m0J¢uQ for miTlt”rJ uf ndfal and not for civil
use." The Lend lease Act was an asct to promote
the defense of the US and its provisions follow
that purpose,

The sole question 1s whether the shipment of
fertiliger for the use of farms in Britain which
was hard pressed for food at that time moved for
military or naval use,

The DC gave judgment for rcsp. and the CCA
affirmed.,

Apparaatly this is a test case, The acttal
amount involved here is less than $1,000, but
the principle it establishes will be of great
velue to the parties., The Lend Lease Act as is
well “nowq was passed to provide Britain with
the assistance necessary for her to carry one the
war “Lo“a while we prepared ourselves for
eventualities, The shipment was made under the
lend-lease act, Ifi a very real sense the
fertilizer was for military and naval use, since
it would make possible the growth of more food
in Britain thereby releasing ships etc. for
other purposes, It alded Brifain in its continuance
of the war, and thus ailded our defenme preparatiom .
T¥¢;910n77y of course fertiliger is not thought
of as military or naval property, nor does it
usual!y move for miligs&ry or naval use, But in
view of the fact the goods moved under lend lease
which was enacted solely for defense purposes
1t mm would seem that the result below is probably
incorrect. Certainly thls ¢t should pass on the
issue.

GRANT EGW oYy Ryt
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to argue that Division 4 made something in

@ clerical error in giving authority to

to transport commodities generally, and that

] the £0C (3 commissioners dissenting)
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though the Mo. judgment is good, it would em that appellant
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and credit clause to share in the assets of uhicago Lloyds.







No. 963 1945 Term

AgwiliPes, Inc. . Motorship San Veronico

Cert. 2 Cir. o .
jg. R. 2. Cert. timely: Judgment entered Jan. 1O, cerv.

AL BT AL bk 1) e

Petit. libeled resp's ship for demages sustained in
e collision. At the time petit's ship was under time
charter to the War Shipping Administrationjxumé becuase
of the dameges susteined by petit's ship it was detained
9 days; under the terms of the charter the owner was
paid only half dharter hire during the period of colliskon
repalirs. Resp.s agreed to pay petit. the difference
between what petit. mxxxmmix received under thc charter
during that period and what would have been received Butb
for the collision. Petit. however sought full recovery
for the loss of use of the ship undiminished by the
emount paid it by the gov't.

The DC held for resp. and the CCA affirmed, Clark
lssenting.

The only issue in this case is the measure of damages.
Petit. argues that & tortfeasor cannot reduce the
amount of his liability by the fact that the injured
party is reembursed for part of the loss by & third person.
But the point is that the charter covered the entire
time during which the vessel was being repaired. The
use of the vessel had been surrendered by petit. under
the charter. The loss %t it sustained thus is thus loss

profits of which it wag deprived by the collision.
loss is meagured by the terms of th8xm charter.
under the charter the gov't paid half hire. Full
is all petit. is entitled to and this resp. agreed
to pay. This situation 1s unlike the case where an
injured party is covered by insurence. There to be
gure the tortfeasor may not reduce his liability by
the amcunt the insurance company pays the injured party.
Here however the charter was not & policy 6f indemnity
but rather payment for the use of the vesgel. The situation
is quite different.

Nor can the owner ececover on behalf of the charterer.
This ¢t has held that in this situation the charterer
has no cause of action for loss of use against the
tortfeasor. Robbins #x Drydock Co. v. Flint, 275 US 303.
The owner suing on the charterer's behalf is in no

better position. Thus no loss having been ghown over
what resp. has agreed to pay, petit. may not recover more.

DENY EGW Op. R. 66




No. 968-69 1945 Term

Order of Ry “Yonductors et al. v. Swan et &l.

Williems et al v. Swan

Cert. 7 Cir.

Juris. R. 2. Cert. timely: Judgment entered Dec. 21, cert.
filed March 18, 1946.

This case involves a fight between a large and a
small railroad union. The only question ies which of Xz 2
% divisions of the Railroad Adjustment Board has jurisdiction
over disputes invo¥¥ing yardmasters. ZThe suit was
commenced by a declaratory judgment action by the ORC
and members of the Adjustment Board were defendants.

The RailnYardmasters of America intervened. It appears
that jurisdiction over yardmasters, who are supervisory
employees having chargex of work in railroad yards is

in either the first or forth division of the Board.

The first division have jurisidetion over disputes in-
vblving "yard scrvice employees of carriers®, the fourth
has jurisdiction over employees of water carriers and

over all other employees of carriers over which jurisdiction
is not given to the other 3 divisiions. The labor members
of the lst division vote for jurisciction and the carrier
members again t creating a deadlock. ®ince th deadlock

18 over jurisdiction no referee is appointed. On the
other hand the carrier members want jurisdiction in the
Lib divisionz and the labor members deadlock. The
Yardmasters is a comparatively smell union with 6000
members, containing about 60% of all the yard masters.
They have no representation in either division. Other
yardmasters are mmbers of the ORC and the BRT. It appears
thet the lst division has entertained about 3 cases
invo¥¥ing yardmasters but no jurisdictional issue was then
raised; when it was raised a deadlock resulted. Deadlocks
have resulted when the yardmabters sought to have 3

cases brought before the 4th didision. Apparantly the

ORC through its large voice on the lst division is seeking
to use its power to hamper the growth of the smaller
Yardmasters uni-n.

The DC at the hearing heard testimony from several
experienced railroad executives and ether employees to
determine what was the precise meaning in the trade of
yard gervice employees. The DC found it was a technical
term and the evidence supported a finding thet yardmasters
were not yard service emfloyees, although their status
is somewhat ambiguous. There is some vsgue and inconehusive
idministrative construction in reports ete. where no
real thought was given the problem lumping yardmasters
with yard service employees such as switch tenders, hostlers
ete. Petit. 14 n 2. But the Board has never agreed on the
problem and it was open.

Because the Yardmasters found




that division 4 deadlocked on jurisdiction every time &
was .submitted involving yardmasters the union brought
e suit for mandemus in the DC in 1938 in order to force
the division to teke jurisdiction. Divishon 4 wes named
as defendants. The carrier members admitted jurisdiction
but the labor members did not fiile an answer. The DC
entered judgment ﬂul’illé division 4 had jurisdiction. But .
since there was n real contest, resps. do not insist
that it is res judicate although it would seem to be in
the absence of co Elu ion,

In eny event the DC found efter hearing in the present
case that yardmasters were not yard service employees and
hence that division 4 had jurisdiction. The CCA affirmed
on the ground that the finding was suppoeted by substantial
eividence.

Bhe result below pleases the yardmasters, the carriers,
but not the ORC. While it is somewhat unususl to interpsét
a statude by holding a2k hearing on the technical meaning
of a phrase, it seems proper in the present case where
t. e words used do not have a gemaral meaning, but do
conwey precise meaning to those who work in the industry.
Yardmesters are someth of a hybrid. They do not gc¢LJ-1

o
g

physical work in the yards, but they appar rantly supervise
control the work that is done there. They do not
maider themsekves yard service Fwnal;g’ e8; there is8
no legislative history dealing with the meaning of yard
rvice employees and while there is some ambiguous .

lungu ge in general reports made certain administra tive

egencies, their attention was clearly not drawn to the

1 ssue here involved. The Adjustment Bovrd hag never
scided the guestion. There is no way LL iﬁ cen gsince

the issue produces & deadlock in both ons. “he

action of the et seems proper and the 1 t below

seems correct. There is no necessityk for review here
gince the daécision below is binding on all the parties

interested and ihx a dekésion by thies et could add nothing

but emphasis, *here is nothigg to indicate clear arror

in the action teken below, and the decision prevents a

smill union from being swallowed up by the larger.

DENY EGW
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Board of ( FPed., Reserve System v.
Agnew et

cert. App.

aria. R, 2. Cert

iu, cert, filed March 10, 1946.

of the Banking Act provides that
of a state member ban% of the
any law relating to such

@ertified Fo “Cuit which

and a hearing to the direc
violations are found the

ﬂ*mocto” be removed from

wdﬂﬂ and s findings are to be kept
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 atoocks, ne 4 securities shall
ag a ai rector of & n er bank. No judical
review o 41 iq provided for,.

Resp ! a NJ bank. *hey are
employees of [ g Dillon & Co., the 9th
largest underwriter in the country; it is also
a very large broker. Itsundr”wrifiu? transactlions
over a 1““; period amount to 159 of the securitie
bought and sold by the firm; in 1943 28% of the
Iross 1&com@ came from underwikiting; in 1944,

32%. In 1943 its participation 1n underwritlng
was $14,657,000. More of its business comes

no r?iwgr‘.r‘,jn

timely: Judgment entered Fel.

from brokera e transactions than from underwriting

To obtain review of the removal order r: sp.s
an action for injunction or certiorarl
DC which held it qud power to review the
and that Dillon Co. was not primarily
:"de rwriting.
xfflrnﬁA.
urges that 1ts order
revie 19*9 by cts directly.
t"rm f’zict et the requirement of secrecy
statute ;vo‘xhd be negatived to hold otherw!
"hile it has been Halu that some administr
orders are not judicially reviewal 1ﬂ, as
the Switchmen 's case, the tendcenecy has
particularly where Jr;va*“ rights are di
affected to hold that the ﬂd?iqkstr~u1vG
are reviewable by proceeding in eqghity.
Estep case points up the probdam as to the
situation where congress has not given a means
of review expressly. I think perhaps that the

p




interest in protecting private rights from
arbitrary actlion outwelghkts the interest in
secrecy, although the qw stlon 18 not feee from
oubt.
2. Assuming that is reviewable .
think 1€ A ( ey made the
nterpretation of marily engaged" turm
' ; 140¢&e test; thus i' Dlh
nuerwf‘“‘r" the Lo. is
are its employees; other-
soth too mechanical and
fx of the ©
the US. *he fact
1s blgger dces not
"..LC,J.DE,’&J. in
efined to mean
Otherwise

not ﬂaka up
buslxuss e \pes 3uch a hold:
conktary to the intention of congress
sought to avold close tie-ups between

”du?f!?itiﬂs companies and banks by
common Dﬁficers. The case 1s one of

imppession and should be passed upon
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No. 994 1945 term

Ceene v. Yomm.

Cert. 2 Cir.

Juris. R. 22. Cert. timely: Judgment entered Dec. 28,

cert. filed March 25, 1946.

Petit. received on her husband'e death an apartment
house worth $262,000 subject to a mortgage of $255,000
Sor which she was not personally liable, and accrued
interest of $7,000. Thus her equity wus zero. Between
the date of acquisition, 1932 and 1938, she was allowed
depreciation deductions on the full value OE the building,
without reduction because of the mortgage. he mortgage
was in default at all times and she agreed to operpte
the oproperty collect the rents and pay the net after.
taxes and expenses to the mortgageee. In 1938 to avoid
foreclosure she sold the property subject to the mortgage
for $3,000 cash. The expenses of the sule were $500 so
that she netted $2,500. In the returns filed by petit.
while she held the property she reported the rentals as
gross Aincome and deducted interest on the mortgage and
depregiation totaling $25,500. 1In the 1938 return she
reported §2,500 as capital gain from the s le of the
building. iha comm'r determined a capital loss of §500
on the land and a gain of $24,000 from the sale of
the building.

3111(a) provides the gain from sale of property shall
be the excess of the amount realized therefrom over the
adjusted basis in §113(b). “mount redlized is defined
a8 the sum of any money received plus the market value
of /the property redeived. §113(A)(5) makes the basis of
property transmitted at death its value at that tines
111(b) provides the adgusted basis shall be the basis under

(a) adjusted for depreciation alloowed but not less than
that allowable. The basis for depreciation under §114 is
the same as that for determinating capital gain.

The Tax Ct held that the amount of the mortgage should
not be included in the amount realized since she was not
liable under it; thus the only gain was the $2,500 cash.
The tax /et held further that on acquisition the basis of
the property was zero since she had no equity. It held
that sim e the basis was zero it cou d not be adjusted
downward for depreciation allowed or allowable.

The CCA reversed, holding that petit's equity could
not be treated as the basis for depreciation gince it
would only represent & small part of the wear and tear on
the building and if not allowed in installments it would
be taken in the year of sale contrary to the intembdsk of
the statute and uniform treasury practice. It was also

held that even though not 1iable on

the mortggge petit.




shou.d have included it in the amount reidized, since
gshe was in control, rceeived the income from thg
property and by the sale is relieved of the creditors

gggit to % ize one of her assets. Thus.the sale
vicaseg is rignt and the vendor Treceives property

other than money. .
This case involves a very difficult problem of

statutory construction. Here petit. had a losing

property. Her equity on its acquisition was zero.

The only gain received on the sale was $2,500 yet

she is taxed on $25,500 because the amount of the

mortgage is treated as part of the amo nt realized

even though she was not pergonally liable thereon.

From that amount is subtracted the adjusted basis of

the property, including the depreciation she had taken.

While the st tute says that the bagis for depreciation

is the same as that for determining gein, it is

difficult to see how petit. can be said to have realized

gain in the amount of a mortgage on the property for

which she was not liable. She ig freed of no real

burden by the sale, so far as the mortgage was concerned.

Her other property was not menaned, and no personal judgment

¢ould have been obtained against her through that mortgage.,

It is true that here petit. included the amount of

the mortgage as part of the value of the property in

deducting depreciation. To be consistent she should

have used her equity as the basis; this would hage .

reduced the am- unt of depreciation taken and would have

been hard to compute, But that does not answer the

question of the amount realized on the sale. Her totdl

realization was $2,500. The amount of the mortgage should

not be included. The fact that the taxpayer has taken

a somewhat inconsistent position with regard to her

depreciation basis fdoes not asnswer the question of gtatutory

construction involved. Since the Tax Ct's decision wasg

at teast a reasonable econclusion on the law it should have

been affirmed. There 18 a cofflict at least in principle

with Hilpert v Comm. 151 F2 929, It would geem that

the mortgage should be excluded fram the amount realized.

GRANT EGW Op. R. 33




No. 996 1945 Term

American Stsvedorsb v. Porello & US

- ~ M3

ert. 2 Lir,

Juris. R. 3. Cert. timely: Rehearing denied Jan 31, cert.
filed March 25, 1946.

Petit. was loading a Navy transport under a steve-
doring contract; the ship was to carry troops and supplies.
While loading resp. an employee was injured on the ship.

boought an action in admimalty against the US which

aded petit. Under the standard contract,®Warshipsteve"
agreed to be responsible for injury to persons

gh the negligence or fault of the Stevedore, his

yecs and servants.®

r 10 months after the accident petit. received
con>5ﬂ5‘ti:n which wag retained.

Suit ®as brought ageinst the US under the Publie
Vessels Act which permits such suits for "damages caused
by a public vessel of the United Sgates. "

The DC held that both the US and the petit. were
negligent, and permitted contribution between the US and
petit. of one half, allowing credit to petit. for the
amount of compensation it had already paid.

The CCA af?i"nwd, with n“difiC”tiDﬂS. (1) It held
a sult for personal injuries was permitted under the
Public Vessels Act; (2) that gstlt. was solely resporglble
to pay tl jameges awarded ag inst the US and petit. under
the above stevedore contract; (3) that there was no
basis of cc ution between the joint tortfeasors in
admiralty “'; e there was no common liability; (4) that
by accepting compensation payments resp. had not elected
to pursue hig remedy under the Longshoreman's and Habor
Workers Act.

1., The Canadien = Aviator case last term sald that
the statute was intended to impose on US the same
liebility imposed by admiralty law on the private ship
owner. Ulearly the private owner would have been liable
here, with or without negligence. But that case involved
& collision between the libellant and a wreck while under
tow by & public vessel. No personal injury questicn wa
invovled. It should be settled here, although I tuln&
the language of the Canadlen case is broad enough to cover
it.

2. The indeminty provision im the contract 1s
apparantly standard and the US is a party, so that this
¢t is final authority on the meaning of it. Petit. argues
that the indemnity proviglion applies only where it
is solely responsible for the injury. This seems fair ,
otherwise the US avoids the fair share of its liaability.
It is also argued that an admiralty ct lacked jurisdiction
to construe Lhe contract which is claimed to involve

non maritime question. But the et points -ut th t 5




could rest on the fact the US is the indemnitee. *he
contract at best is embiguous and to make the stevedoring
co. wholly responsible for injuries sustained in part
through the fault of the US seems to go beyond the
rezgonable rejquircments of protecting the US.

3. TBe CCA suggested aitnou-u it dld no t pass
on the point thet there can .
under admiralty law, since there is no common th-ory

[ 1iability, because petit. could noct recover ageinst

nLM employer; zhm i. e. the US can }"luvm no durbr1ou+i n
on the theory of & common liabilityYwhich it hes been
compelled topay. Th=at of course cuts both mays ag petit.
oints out. The Chattehoochee, 173 US 540 may call
Bor a different result on this pointl The fact is that
a gingle state of facts created liability in both US &
petit. though for one 1iability was in admiralty and for
the other ex contractu.

L As to election of remedies the CCA is probably
correct. Under the Longshoremen's Act electicn is to
be made by giving notice tc the deputy commissioner. Here
notice of eledtion to sue was filed. Also under the
statute accpetdnne of an award to bar sult must be
under an award in a compensation order. Here no such
order was entered. The peyment was voluntary and was
acccpted apparantly as an installment on liability to
' sstablished in the suit.

US does not oppose cert.
GRAn® EGW
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No. 1011 1945 Term

Hudock v. Freeman

Sup. C'. Pa,.

Juris. R. 30. Cert. timely: Judgment entered
Jan 7, cert filed March 28, 1946,

Penna., Bank & Trust Co. before 1930 was a
solvent bank with a $200,000 capttalization under
& Penna, statute imposing a llabllity on share-
holders to the par value of thelr shares, Liberty
S,ate Bk & Trust Co., & title insurance Co. with
$250,000 capitalization, but without shareholders
liability merged under a Penna, statute with the
Penna, Bank in 1930. The staute provided that
on merger the corps. shall become one, but that
the creditors of each shall contlnue to have thelr
former rights and all debts and dutles of the old
corps, shall attach to the new one.

Petit. 1s the owner of 125 shares of the new
company received in exchange for shares in the
title company. The new bank falled and resp.,
the state secretary of banking brought this suilt
on an assessment agal nst the shareholders of the
new corp.

The ¢t below held that the shareholders llablle
11ity attached pro rata to all the shares of
the new corp. regardleas of whether the shareholder
of the merged corp. had been subject to double
liabllity.

The only federal question raised is that to
8o interpret the Penna, statute is to deny due
process to petit. But such a contention converts
a mere matter of construction of an amblguuous
state statute into a denial of due process, One
of the two merged corporations had shareholders
who were subject to double liability. Petit,
entered the merger with this fact before him.

The merged statute ltself 1s somewhat amblguous
but seems to indicate that the new corp. takes
over all the debts, duties and liabllit)es of
both of the older corps. The ct below expressly
read this provision to impose double liability

on all the holders of stock in the new corp.
whother they were subject to 1t or not on the
shares given in exchange therefore, This seems
correct. No real federal question is presented.
DENY EGW Op. R: 8%
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No. 1019 1¢
International Harvester Co. v. Evatt
N4

l‘\ piJE)L'L.. [,u‘;_.)- \J
Jurgs.

Ohdo levies a tax on foreign corporations "for the

VL'Pg; Jf ﬁoinq business in this State". The tax
bmoﬂ ls in ‘ 1L fettraned as follows: The total value
of outst: of & foreign corporation is obtained;
thet v;11‘ 3 dividec ;ntc two parts. One part is
muitl,l; by a frs whose nominator is the business
done L; he corp state in the precedéng year, and

L value of business done

everywhere. »“*t*qt the meaning of business
done in the state the Stote Bsord of Tax appeals includes
akl sales solicited and secured by apoellantds Ohio
brangeesior products made by appellant wnerc the goods
arg shipped directly to the customer from outside the
state, the shipment being made &t the ulrection of the
Phio baa“chﬂs. To this appellant hag no objection.

'y the Poard a inelt as busines s done
in tne state where the situation wag revessed. Appellant
has a factory in Ohio where it makes motor srucks and
it ships directly t outside the st te in
responge. to a direction by appellant's branches outside
the state to 0. As to thése, the order is obtained
outgide aummt: the gtate =nd shipment is made in hr“bpjnse

to the te customer. %he

one hich

L.4

0
ud;r 4 rule of the ¢t Commissi
inelusion of such items ; usine

substantial.
argues that the inclusion of such business
on property and business outside the state, hence
invalid under the 14th amendment; it is also contended
that the tax as construed unls wiully burdens interstate

COMmerc. .,

1. As to the due process Dsint, it seems reasonably

:le(r that the tex does not reach wholly extra state
bueiness. The conteet with Ohio is that the goods are

manufactured there, It is true that the tax is not one

on manui;ctuwa but one on bueginess done within the state

But /looking through to the substance of the tax, it

would seem to be velid under Amer. Mgf Co. v 8t. Louis,

250/ U8 459, where a tax on manufacturc wag sustained though

megsyred by goods shipped outside the state.

4, As to burden on commerce the cese i3 more doubtful.
Appellant points out that the state is here inconsistent.
It fxkwr includes both shipments from out the state to
Ohio customers, and shipments from Ohio to out of state
customers.. It pointe not only to the probability, but

1¢tuality of double taxation since many of the salegyHio

taxep are also taxed bv the state i }
VEAXSE 3 8 ) = 88 to whic a ] 8o
shipped. y 0 h the trucks are
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denied Feb. 15, cert.

: involving a suit by & contract
stor carvier in Texas recover for alleged deficienckes
in ,nynﬁnt mder rates prescribed by the Texas Ry. Con

‘:;LJ. was an employee ol resp. and s decided uk,

ipl get hi ag a contrac arrier so thet it

2

and

X Dy the
which was contemplatec
o petit. which
lexsag statute.
X ars during which time
Cfa;\usrteq under the above

2 ffe » between the
rate and the legal rate appli contract
in Texas.
fne DC hell for petit.
The OCA reversed, one judgme dissenting, on the
ground that though the coatra arrangment in violation
of Taxas law was | petit. was in pari delicto and
hence estopped from taking advankage of it. Trezted as
& suit on the statute, rather than on the coniract, it
found that ‘”;’~ state statute permitied no such sult.
Petit. argy L the xa8 statute fixing rates
revezls an overriding policy and even though he cooperated
in its bre ch to ought to be able to obtain financial
advatgge from 1%. The case involves only the law of
Texas. The law is not at all clear, but the CCA based
i1ts ovinion on the law of Texas and there is8 no reason
for this ot to revhiw its conclusion. Admittedly
or petit. to recover would engble him to teke advantage
of nis own breach of that law.
The ct pointed out that the MXAXEMIEX contract
under which petit. was pald was the only operative contract
and that was void. Hence there was no uOuuxcPBu“L remedy .
The only suit permitted by the statute is one by un Ry
Comm. for a penalty. Moreover lae atatbute was not passed
for petit's orotecticn but for =
rates prasciibed by the Comm.
contract carrier rates.
DENY EGH
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L is concerned
the Covt admits that the amencment o1 reg on since
the Falbo decision makes it possible to per: evidence at
a trial of unconstitutional acts of the local board. This
was 80

the barring of eviden
given by the trial

Govt contends:
1. That evidence & rejudice by
is immaterial since n appeal P e
evidence presented on the trial would be ilmmater
question is wi the local board acted unconstitu
(U.Sabr.

. TN 41 £
I ol B ag 73

1€ LOOK &

exldence was largely directed at a
fication given by the local board and not to that given by th
appeal board (U.S r Nothing shows that his evidence
was not heard by the local board and the appeal board.

o




3 ° T}’i(’.i‘ Selective
evidence which he offered was passed up by the local board.

rned, it
be good. Pet: tha similar
the Smith case (148 F. 2d at 292) did not avail.
that { re Lo prese 1b svidence of
: 3 h case and that we
. the Estep case. The
[ for review, however, in the Smith
ise this question. Neither did the response
the Govt. It turned on a guestion of » evide
arbitrary actiocn could
Smith case did not &
the
The
material
Since the position
of materiality seems soun
is no conflict with 1

SR




d here,
coouts
the




ut was not intended to
demended of the et in plain

2 iy Do nM B - (& Sy ~
in the CCAs on ' this po

L
P
Lo

no 1ﬁu but
wolves an important question in the administrati
L

I think it should be settliest “here. he .

trom

Op.\R. 26




ain

t4

i)

ion
restr

4
9]
8

ac
i

ine

Q3

- -.
M3 rAn
&
v

A
w
<

Al L W

und the

b iy
t. proug

e de]

L
¥
>

=15

another
ven

+¢
i

a1

1e g
the

tr
pet

-
\
i

$- 2
vLC

xept
u

awTao
CaATC

>
*

'S
o

"
o 4

tenan
sheriff




order anéd then dismissed it
t‘” B3 I'\--lie.f-

ALTS

- /\wlﬁ,«-, TV Te

LEeMpPOoT! o
y b i the §265 of the Jud. Code barred
ow pending in the CCA, whlch
naintain the status quo
gtrator power
nlpyl tive

tncludi 3T:

ipzrbm;nh is

AT satahiaa
enant takes f:‘u;.'_;»dcju

- - e 4
2 _-‘)u 81TL0

ey o ]
resoivetl

I‘x
n:nt moot.

P

1S )] 3 1 .8 &
stay The eff'ct of the 2
rachbicully end control
ints out. Thus all
violation of the
¢t. The feders
ler. Thus the tenant
CCA t%e case 18 dimmisse

'."""H’,
On appes




are thus thwarted. It is

, of oceupancy rent control
nt may be aispossedses st the
be willing to pay any rent

om in order to retain his
pregsing demand for housing

3

- i W

 pandl

0

cter

}ode

L

the aetion of
ailing to give temporarv relief.
s v — S
et down T hetring at once.

LQ) O;)So




Nos. L1 5 < ig

= Al
Us Nai ) d & Du Pont Vo,
Bu

N

a world smong

sartels &

member cou

saint and

Teure

certel

HLIAeLe

aundci

nven T 18
even uicug

cancelled the agreement and

arl =1 8§ Q¥ 1




ich defendant is regquired to grant any

i or issued within 5 years
rovalty, :‘I‘O\’id i the

The decree also

ege licensi:




timal;

agment

e

ual

[y e -3
DLilesSs

pealed

% procedurs




ure

(=Y=Ts
e Ll




nt 8

und

wne w

crow

il

much

)
&
(WL

3
v

IR AXALEAA

ne
con

<

A
ctvion.

present

sult in the
tit. and ma
fend it. A
testimony
or
nder

11
|V §4

brought ag:

Lt

e
LS

830!

and
&N NN
$350,000.

UD1LaG:

er

petit
with

\J L‘
con Ll
¥ing

PN

Qv

Fay
(=}

P als

gro

< 4

.L umesses

1d beyond

g
aed

ny

and
witne
:videncm

31 ylnesgs 1n NX

4
B

2

XREx

2 gt t
xl ‘JA— -

moveo
d th:
VENL
VEers

COoUrsc
alle ,

bdt the

o the &
s

inere

8 no
forum
1kes it difficu
dmit tedly

y and the

impleading
the contract.
ingt it if petit.

Sk g

aNH

'S n

ques;

com )fi:’}.j-

[
b-J\.-

t"I"— "'}J« L, C@I’t.

, B
the

doetrine
baged on

whather
tort action

n
0l

LS B 8

pointed an
served.,
NY, r

meo

LR

a

ther

ke it

the NY action
non veniens.
lgaed for

znd

!‘ﬁ

would
o etween
bound der
furnishes
the
:t hardship on
L0 properiy
mild substitute
mpelling
imarily

not

NY rule a

bor o 4 o
but that
L e
& gre
L1MPOE

s a1
Bl pLe

YT

Dax




It is true however that the doctrine of furum non
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and quite properly all'interest on railroad bonds is
in fact contingent. If they can't pay it you can't collect
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