SUPREME COURT OF THE UNITED STATES.

No. 6, Original.—OcToBER TERM, 1945.

The State of Nebraska, Complainant,l
vs.

The State of Wyoming, Defendant,l‘
and the State of Colorado, Im- }
pleaded Defendant, The TUnited |
States of America, Intervenor. J

In Equity.

[October 8, 1945.]

This cause havineg been heretofore submitted on the report of
the Special Master and the exceptions of the parties thereto, and
the Court being now fully advised in the premises:

It is ordered, adjudged and decreed that:

T. The State of Colorado, its officers, attorneys, agents and
employees, be and they are hereby severally enjoined

(a) From diverting or permitting the diversion of water
from the North Platte River and its tributaries for the irri-
cation of more than a total of 135,000 acres of land in Jack-
son County, Colorado, during any one irrigation season;

(b) From storing or permitting the storage of more than
a total amount of 17,000 acre feet of water for irrigation
purposes from the North Platte River and its tributaries
in Jackson County, Colorado, between October 1 of any
year and September 30 of the following year;

(¢) From exporting out of the basin of the North Platte
River and its tributaries .in Jackson County, Colorado, to
any other stream basin or basins more than 60,000 acre feet
of water in any period of ten consecutive years reckoned 1n
continuing progressive series beginning with Oectober 1, 1945.

[T. Bxclusive of the Kendrick Project and Seminoe Reservoir
the State of Wyoming, its officers, attorneys, agents and em-
ployees, be and they are hereby severally enjoined

(a) From divertine or permitting the diversion of water
from the North Platte River above the Guernsey Reservoir
and from the tributaries entering the North Platte River
above the Pathfinder Dam for the irrigation of more than a
total of 168.000 acres of land in Wyoming during any one
irrication season.

(b) From storing or permitting the storage of more than
a total amount of 18,000 acre feet of water for irrigation pur-
poses from the North Platte River and its tributaries above
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the Pathfinder Reservoir between October 1 of any year and
September 30 of the following year.

ITI. The State of Wyoming, its officers, attorneys, agents and
employees, be and they are hereby severally enjoined from stor-
ing or permitting the storage of water in Pathfinder, Guernsey,
Seminoe and Alcova Reservoirs otherwise than in accordance
with the relative storage rights, as among themselves, of such
reservoirs, which are hereby defined and fixed as follows:

First, Pathfinder Reservoir;

Second, Guernsey Reservoir;

Third, Seminoe Reservoir; and

Fourth, Alcova Reservoir;

Provided, however, that water may be impounded in or released
from Seminoe Reservoir, contrary to the foregoing rule of pri-
ority operation for use in the generation of electric power when
and only when such storage or release will not materially inter-
fere with the administration of water for irrigation purposes ac-
cording to the priority decreed for the French Canal and the
State Line Canals.

IV. The State of Wyoming, its officers, attorneys, agents and
employees be and they are hereby severally enjoined from storing
or permitting the storage of water in Pathfinder, Guernsey, Sem-
inoe or Alcova Reservoirs, and from the diversion of natural
flow water through the Casper Canal for the Kendrick Project
between and. including May 1 and September 30 of each year
otherwise than in accordance with the rule of priority in relation
to the appropriations of the Nebraska lands supplied by the
French Canal and by the State Line Canals, which said Nebraska
appropriations are hereby adjudged to be senior to said four
reservoirs and said Casper Canal, and which said Nebraska ap-
propriations are hereby identified and defined, and their diver-
sion limitations in second feet and seasonal limitations in acre
feet fixed as follows:

Limitation Seasonal
in See. Limitation

Lands Canal Feet in Acre F't.
Iractiot 026 Facres i siiitys e aeiii irenichi vt s M5) AP
Mitchell Irrigation Distriet...... Mutchelleasne 195 35,000
Gering Irrigation Distriet....... Grerinoed i o 193 36,000
Farmers Irrigation District. ... .. Pni=States 27 it 748 183,050

Ramshorn Irrigation District.... Ramshorn .... 14 3,000

|
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V. The natural flow in the Guernsey Dam to Tri-State Dam
section between and including May 1 and September 30 of each
year, including the contribution of Spring Creek, be and the same
hereby is apportioned between Wyoming and Nebraska on the
basis of twenty-five per cent to Wyoming aand seventy-five per
cent to Nebraska, with the right granted Nebraska to designate
from time to time the portion of its share which shall be delivered
into the Interstate, Fort Laramie, French and Mitchell Canals
for use on the Nebraska lands served by these canals. The State
of Nebraska, its officers, attorneys, agents and employees, and the
State of Wyoming, its officers, attorneys, agents and employees,
are hereby enjoined and restrained from diversion or use contrary
to this apportionment, provided that in the apportionment of
water in this section the flow for each day, until ascertainable,
shall be assumed to be the same as that of the preceding day, as
shown by the measurements and computations for that day, and
provided further, that unless and until Nebraska, Wyoming and
the United States agree upon a modification thereof, or upon
another formula, reservoir evaporation and transportation losses
in the segregation of natural flow and storage shall be ecomputed
in accordance with the following formula taken from United
States’ Exhibit 204A :

Reservowr Hvaporation Losses.
Seminoe, Pathfinder and Alcova Reservoirs.

Evaporation will be computed daily based upon evaporation
from Weather Bureau Standard 4 foot diameter Class ‘“‘A’’
pan located at Pathfinder reservoir. Daily evaporation will
be multiplied by area of water surface of reservoir in acres
and by co-efficient of 70% to reduce pan record to open water
surface.

Guernsey Reservoir,

Compute same as above except use pan evaporation at

Whalen Dam.
River Carriage Losses.

River carriage losses will be computed upon basis of area
of river water surface as determined by aerial surveys made
in 1939 and previous years and upon average monthly
evaporation at Pathfinder reservoir for the period 1921 to
1939, inclusive, using a co-efficient of 70% to reduce pan
records to open water surface.
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Daily evaporation losses in second-feet for various sections
of the river are shown in the following table:

TABLE
Area Daily Loss—Second Feet
River Section Acres May June July Aug. Sept.
Alecova to Wendover.... 8360 53, 76 87 76 56
Guernsey Res. to Whalen 560 + 5 6 b +
Whalen to State Line ... 2430 16 922 925 92 16

Above table is based upon mean evaporation at Pathfinder
as follows: May .561 ft.; June .767 ft.; July .910 ft.; Aug.
799 ft.; Sept. .568 ft. Co-efficient of 709 to reduce pan
record to open water surface.

Above table does not contain computed loss for section of
river from Pathfinder dam to head of Alcova reservoir (area
170 acres) because this area is less than submerged area of
original river bed in Alcova reservoir and is, therefore, con-
sidered as off-set.

Likewise the area between Seminoe dam and head of Path-
finder reservoir is less than area of original river bed through
Pathfinder reservoir — considered as off-get. Evaporation
losses will be divided between natural flow and storage water
flowing in any section of river channel upon a proportional
basis. This proportion will ordinarily be determined at the
upper end of the section except under conditions of inter-
vening accruals or diversions that materially change the ratio
of storage to natural flow at the lower end of the section.
In such event the average proportion for the seetion will be
determined by using the mean ratio for the two ends of the
section.

In the determination of transportation losses for the various
sections of the stream, such time intervals for the passage of
water from point to point shall be used as may be agreed upon
by Nebraska, Wyoming and the United States, or in the absence
of such agreement, as may be decided upon from day to day by
the manager of the government reservoirs, with such adjustments
to be made by said manager from time to time as may be necessary
to make as accurate a segregation as is possible.

VI. This decree is intended to and does deal with and apportion
only the natural flow of the North Platte River. Storage water
shall not be affected by this decree and the owners of rights therein
shall be permitted to distribute the same in accordance with an@

lawful contracts which they may have entered into or may in the
future enter into, without interference because of this decree.
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VII. Such additional gauging stations and measuring devices
at or near the Wyoming-Nebraska state line, if any, as may be
necessary for making any apportionment herein decreed, shall be
constructed and maintained at the joint and equal expense of
Wyoming and Nebraska to the extent that the costs thereof are
not paid by others.

VIII. The State of Wyoming, its officers, attorneys, agents
and employees be and they are hereby severally enjoined from
diverting or permitting the diversion of water from the North
Platte River or its tributaries at or above Aleova Reservoir in
lieu of or in exchange for return flow water from the Kendrick
Project reaching the North Platte River below Alecova Reservoir.

IX. The State of Wyoming and the State of Colorado be and
they hereby are each required to prepare and maintain ecomplete
and aceurate records of the total area of land irricated and the
storage and exportation of the water of the North Platte River
and its tributaries within those portions of their respective juris-
dictions covered by the provisions of paragraphs I and II hereof,
and such records shall be available for inspection at all reasonable
times; provided, however, that such records shall not be required
in reference to the water uses permitted by paragraph X hereof.

X. This decree shall not affect or restrict the use or diversion
of water from the North Platte River and its tributaries in Colo-
rado or Wyoming for ordinary and usunal domestie, municipal and
stock watering purposes and consumption,

XI. For the purposes of this decree -

(a) ‘‘Season’’ or ‘‘seasonal’’ refers to the irrigation season,
May 1 to September 30, inclusive:

(b) The term ‘‘storage water’’ as applied to releases from
reservoirs owned and operated by the United States is defined
as any water which is released from reservoirs for use on lands
under canals having storage contracts in addition to the water
which is discharged through those reservoirs to meet natural flow
uses permitted by this decree;

(e) ‘‘Natural flow water’’ shall be taken as referring to all
water in the stream except storage water ;

(d) Return flows of Kendrick Project shall be deemed to be
‘“‘natural flow water’’ when they have reached the North Platte
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River, and subject to the same diversion and use as any other
natural flow in the stream.

XII. This decree shall not affect:

(a) The relative rights of water users within any one of the
States who are parties to this suit except as may be otherwise
specifically provided herein ;

(b) Such claims as the United States has to storage water
under Wyoming law; nor will the decree in any way interfere
with the ownership and operation by the United States of the
various federal storage and power plants, works and facilities.

(¢) The use or disposition of any additional supply or sup-
plies of water which in the future may be imported into the basin
of the North Platte River from the water shed of an entirely
separate stream, and which presently do not enter said basin,
or the return flow from any such supply or supplies.

(d) The apportionment heretofore made by this Court between
the States of Wyoming and Colorado of the waters of the Laramie
River, a tributary of the North Platte River;

(e) The apportionment made by the compact between the
States of Nebraska and Colorado, apportioning the water of the
South Platte River.

XIII. Any of the parties may apply at the foot of this decree
for its amendment or for further relief. The Court retains juris-
diction of this suit for the purpose of any order, direction, or
modification of the decree, or any supplementary decree, that may
at any time be deemed proper in relation to the subject matter
in controversy. Matters with reference to which further relief
may hereafter be sought shall include, but shall not be limited to,
the following :

(a) The question of the applicability and effect of the Act
of August 9, 1937, 50 Stat. 564, 595-596, upon the rights of Colo-
rado and its water users when and if water hereafter is available
for storage and use in connection with the Kendrick Project in
Wyoming,

(b) The question of the effect upon the rights of upstream
areas of the construction or threatened construction in down-
stream areas of any projects not now existing or recognized in
this decree;
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(¢) The question of the effect of the construction or threat-
ened construction of storage capacity not now existing on tribu-
taries entering the North Platte River between Pathfinder Reser-
voir and Guernsey Reservoir ;

(d) The question of the right to divert at or above the head-
gate of the Casper Canal any water in lieu of, or in exchange
for, any water developed by artificial drainage to the river of
sump areas on the Kendrick Project;

(e) Any question relating to the joint operation of Path-
finder, Guernsey, Seminoe and Alcova Reservoirs whenever
changed conditions make such joint operation possible.

(f) Any change in conditions making modification of the
decree or the granting of further relief necessary or appropriate.

XIV. The costs in this cause shall be apportioned and paid
as follows: the State of Colorado one-fifth; the State of Wyo-
ming two-fifths; and the State of Nebraska two-fifths. Payment
of the fees and expenses of the Special Master has been provided
by a previous order of this Court,

XV. The clerk of this Court shall transmit to the chief magis-
trates of the States of Colorado, Wyoming, and Nebraska, copies
of this decree duly authenticated under the seal of this Court.



SUPREME COURT OF THE UNITED STATES.

No. 263.—O0cToBER TERM, 1945.

A. L. Lusthaus, Petitioner, }(A)n Writ of Certiorari to
the United States Circuit

vs. \ ; :
Court of Appeals for the

\
f
Commissioner of Internal Revenue.| Third Circuit.

[February 25, 1946. ]
Mr. Justice Brack delivered the opinion of the Court.

The question in this case is the same as in Commissioner v. Tower,
No. 317, decided this day. Here, too, the Commissioner made a de-
ficiency assessment against the husband, petitioner, for purported
partnership earnings reported in his wife’s return for 1940 and not
reported by the petitioner. The Commissioner’s action was based
on a determination, made after an investigation, that for income tax
purposes no partnership existed between the petitioner and his wife.
The following are the controlling facts: Petitioner has operated
a furniture business since 1918 and since 1933 he has conducted
a retail furniture business at two stores located in Uniontown,
Pennsylvania. His wife helped out at the stores whenever she
was needed without receiving compensation. In 1939 the peti-
tioner found himself confronted with the prospect of large profits
and correspondingly large income taxes. This caused him concern
and he called in his accountant and attorney. Together they
worked out a plan for the supposed husband-wife partnership here
involved. The wife had little to do with the whole transaction,
and testified when asked about the details that ‘‘on the advice of
counsel I did what he told me to do’’. In accordance with the plan
the petitioner executed a bill of sale to his wife by which he pur-
ported to sell her an undivided half interest in the business for
$105,253.81. At the same time the wife executed a partnership
agreement under which she undertook to share profits and losses
with her husband. The wife paid for her undivided half interest
in the following way. Petitioner borrowed $25,000 from a bank
and cave his wife a check for $50,000 drawn against the amount
borrowed and further funds which he had withdrawn from the
business and deposited with the bank for that purpose. The wife
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then gave petitioner her check for $50,255.81 and the petitioner
repaid the $25,000 to the bank. Petitioner’s wife also gave him
eleven notes in the amount of $5,000 each of which according to
an understanding were to be paid from the profits to be ascribed
to the wife under the partnership agreement.! Petitioner reported
in a 1940 gift tax return that he had made a gift of $50,000 to
his wife. Pennsylvania issued petitioner and his wife a certificate
authorizing them to earry on the business as a partnership. When
the partnership was formed petitioner’s wife owned her home,
valued at twenty-five to thirty-thousand dollars and securities
worth up to twenty-five thousand dollars.

After the partnership was formed the wife continued to help
out in the stores whenever she was needed just as she had always
done. But petitioner retained full control of the management of
the business. His wife was not permitted to draw checks on the
business bank account. During the taxable year here involved
the husband filed social security tax returns as owner of the busi-
ness. Neither partner could sell or assign the interest ascribed
by the partnership agreement without the other’s written consent.
Though, at the close of each year the profits of the business were
credited on the books to petitioner and his wife equally, no with-
drawals were to be made under the partnership agreement unless
both partners agreed. The husband drew no salary. During
1940, which is the tax year here involved, the business net profits
were in excess of $80,000, from which the respondent withdrew
about $4,500 and his wife withdrew only $59.61. The following
year they withdrew approximately $16,000 and $19,900 respec-
tively, the wife’s withdrawal being used largely to pay back some
of the $5,000 notes given as part of her alleged contribution to
the partnership capital. On this evidence the Tax Court found

1The Tax Court found as follows on this phase:

‘‘He [the husband] would make her a ‘gift’ of a part of the purchase price
and take her promissory notes for the balance. She could pay off the notes
from her share of her profits of the business.”” A part of the testimony
supporting this finding was given by the husband as follows:

‘“Q. And what were the terms of that oral agreement?

‘“A. Just as I stated, that she [the wife] would pay me $50,000 in cash
and the balanee to be paid in motes.

‘¢Q. Payable yearly?

¢¢A. Payable yearly in notes.

‘“Q. In the amount of $5,000 each for 11 years?

LGN

Q. Where was she to get the amount to be paid off yearly?

‘“A. From the profits of the business.’’
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that the wife acquired no separate interest in the partnership
by turning back to her husband the $50,000 which he had given her
conditioned upon her turning it back to him; and that the part-
nership arrangements were merely superficial, and did not result
in changing the husband’s economic interest in the business. It
concluded that while the partnership was ‘‘clothed in the outer
carment of legal respectability’’ its existence could not be recog-
nized for inecome tax purposes. 3 T. C. 540. The Circuit Court
of Appeals affirmed. 149 F. 2d 232. The petitioner challenges
the Tax Court’s finding that the wife was not a genuine partner
on the ground that the evidence did not support it. We hold
that it did.

For the reasons set out in our opinion in Commussioner v. Tower,
No. 317, decided this day, the decision of the Circuit Court of
Appeals is affirmed.

Affirmed.

Mr. Justice JAcksoN took no part in the consideration or de-
cision of this case.

Mr. Justice REED, dissenting.

As the Court considers, and as we do, the question in this case
is the same as that in Commissioner v. Tower, decided today, and
as the Court relies to support its conclusion upon the reasons set
out in the Tower opinion, we shall state the grounds for our
dissent in this case rather than the Tower case. We choose this
certiorari for our explanation because the issue stands out more
boldly in the light of the facts before and findings of the Tax
Court.

A. T. Lusthaus, as an individual proprietor, had operated a
furniture business in Uniontown, Pennsylyania, for a number of
years. In 1939 a realization of (‘\m"‘r and prospective federal
income tax burdens caused him to cast about for a legal means
of lessening the tax. Such method of tax avoidance has not
heretofore been considered illegal and appropos of this rule, this
Court says today in the Tower opinion, ‘“We do not reject that
prineiple.”’ See Gregory v. Helvering, 293 U. S. 465, 469, and
cases cited: Bullen v. Wisconsin, 240 U. S. 625, 630-31.

The statement in the Court’s opinion adequately covers the
facts. But it should not be inferred from the Court’s statement
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¢

that the notes given were ‘‘according to an understanding . . . to
be paid from the profits to be ascribed to the wife under the part-
nership agreement,’’ that payment of the notes was so limited.
The notes were unconditional promises to pay. The payment of
them from profits was only a hope.

It is essential, too, we think, to note that in these partnership
cases the tax doctrine of Lucas v. Earl, 281 U. S. 111, 115, as to
the attribution of income fruit to a different tree from that on
which it grew is inapplicable. Here, so far as the income is attrib-
utable to the property given, the gift canot be taken as a gift of
income before it was éarned or payable, as in Lucas v. Earl, 281
U. S. 111; Helvering v. Horst, 311 U. S. 112; Helvering v. Eubank,
311 U. S. 122, where the income was held taxable to the donor.
It was a gift of property which thereafter produced income which
was taxable to the donee, as in Blair v. Commassioner, 300 U. S.
5; ef. Helvering v. Horst, supra, 119.

From first to last, the record shows a controversy as to whether
the business is a valid partnership under the tax laws. The issue
never has been whether Mr. Liusthaus failed to return his personal
arnings for taxation. There was no effort on the part of the
Commissioner to tax him upon a part or all of the partnership
earnings as personal compensation which he had earned indi-
vidually but assigned to the partnership for collection or which
he had earned individually but caused to be paid to a fictitious
partnership. While the Tax Court pointed out that the income
resulted in part from petitioner’s managerial ability, it also recog-
nized that the capital contributed to the earnings. 3 T. C. at 543.
The Tax Court thought that the wife acquired ‘‘no separate in-
terest of her own by turning back to petitioner the $50,000°’
which had been given her conditionally and for that specific pur-
pose. Why it thought the wife did not become an owner in the
partnership business, the Tax Court does not explain. The Court’s
opinion does not turn upon any issue which is connected with the
value of Mr. Lusthaus’ services and we mention it only for the
purpose of focusing attention upon what seems to us the Court’s
error. If the case was in the posture of a tax claim against Mr.

Lusthaus based upon his failure to account for income actually
earned by him but paid to his wife, an entirely different issue
would be presented.

Since the questions of taxability in this case turn on the wife’s
bona fide ownership of a share in the partnership, we cannot say
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that federal law is controlling. KEven if it were, we are pointed
to no federal law of partnership which precludes the wife’s be-
coming a partner with her husband and making her contribution
to capital from money or property given to her by her husband,
as well as from any other source.!

The Court’s opinion does not hold that income of husband and
wife must be taxed as one. Congress has refused to do this al-
though urged to do s0.? It does not hold that a wife may not be
a partner of her husband under some circumstances. It is said
she may be ‘‘If she either invests capital originating with her or
substantially contributes to the conirol and management of the
business, or otherwise performs vital additional services, or does
all of these things . . . 26 U. S. C. §§ 181, 182.”” (Tower slip
opinion, p. 7) But as we read the Court’s opinion, it decides that
a wife may not become. a partner of her husband for federal in-
come tax purposes, if the husband gives to her, directly or indi-
rectly, the capital to finance her part of the partnership invest-
ment unless she also substantially participates in the manage-
ment of the business or otherwise performs vital additional ser-
vices. This conclusion we think is erroneous. There is no pro-
vision or principle of the Internal Revenue laws which prevents
a husband from making a gift of property to his wife, even
though his motive is to reduce his taxes, or which requires the
income thereafter to be taxed to the husband if the gift is genuine
and not pretended and he has retained no power to deprive the
wife of the property or its income.

We have pointed out that the amount of earnings to be allocated
to petitioner’s managerial abilities is not in issue. There is no

10f course, federal tax provisions are not subject to state law. TUnited
States v. Pelzer, 312 U. S. 899, 402-3. As rights under partnership arrange-
ments are so essentially local, Congress by selecting the receipt of income as
the taxable incident may have intended to leave the determination of its
character as partmership or individual to state law. ¢‘State law creates legal
interests and rights. The federal revenue acts designate what interests or
rights, so created, shall be taxed.’’” Morgan v. Commissioner, 309 U, S. 78,
80; Heiner v. Mellon, 304 U. 8. 271, 279. See Blair v. Commissioner, 300
U. 8. 5, 9; Crooks v». Harrelson, 282 U. 8. 55; Uterhart v. United States,
240 U. 8. 598, 603.

In Luecas v. Earl, 281 U. S. 111, the validity of the contract to transfer
sums earned was not significant to the inquiry as to who earned the com-
pensation.

2 Revenue Bill of 1941, H. R. 5417, as introduced, 77th Cong., 1st Sess.,
Sec. 111; H. Rep. No. 1040, 77th Cong., 1st Sess., p. 10; 87 Cong. Reec.
6731-32. See Mandatory Joint Returns, Joint Committee on Internal Reve-
nue Taxation, U. S. Gov. Printing Office, 1941. It is an old problem.
Statement, Secy. of Treas., Tax Avoidance, 1933, Ways & Means Committee.
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question but that the gift of $50,000 was complete either in itself
or joined with the subsequent transfer of a half interest in the
partnership assets by payment of that $50,000 plus the additional
cash and notes. On termination of the partnership, half of the
assets would go to her. On her death, her interest in the partner-
ship would go to her 11011\ or legatees. The value of her individual
property — $45,000 to 5,000 — would increase the financial
strength of the ')elz'l'nm-ship as it would become .\’11 ect to claims
acainst the ])(11'[11(1\.1111) Imlmlm Partnership Act (:LI—«L&- k—-hr)ir

| 194Fitte 20, § 20555 Aibon v Sherter—205—Maek—469,—47+  Her

|7

husband paid his federal gift tax on the $50,000. The fact~

that the partnership ‘‘brought about no real change in the eco-
nomic relation of the husband and his wife to the income in ques-
tion’’ cannot affect taxability any more in the present than in
any other marital situation where individual ineomes exist within
the intimate family circle. When a stockholder in a corporation
oives stock to his wife, the family’s gross income remains the
same. It is only surtaxes which are redueed.

Congress taxes partnership inecome to the partners distribu-
tively.® It has defined partnership to the extent shown below.*
The term ‘‘partnership’® as used in Section 182, Internal Revenue
Code, means ordinary partnerships. Burk-Waggoner Assn. V.
Hopkins, 269 U. S. 110, 113. When two or more people con-

tribute property or services to an enterprise and agree to share

326 U. 8. C. §182. ‘‘Tax of partners. In computing the net income of
each partner, he shall include, whether or not distribution is made to him—

““(a) As part of his gains and losses from sales or exchanges of capital
assets held for not more than 6 months, his distributive share of the gains
and losses of the partnership from sales or exchanges of capital assets held
for not more than 6 months.

¢“(b) As part of his gains and losses from sales or exchanges of capital
assets held for more than 6 months, his distributive share of the gains and
losses of the partnership from wlu\ or exchanges of capital assets held for
more than 6 months.

¢(¢) His distributive share of the ordinary net income or the ordinary
net loss of the partnership, computed as provided in section 183 (b).’’

496 U. S. C. §3797. ‘“Definitions. (a) When used in this title, where
not otherwise distinetly expressed or manifestly incompatible with the intent
thereof—

€¢(2) Partnership and Partner—The term °partnership’ includes a syn-
dicate, group, pool, joint venture, or other unincorporated organization,
through or by means of which any business, financial operation, or venture
is carried on, and which is not, within the meaning of this title, a trust or
estate or a corporation; and the term ‘partner’ includes a member in such
a syndicate, group, pool, joint venture, or organmization.’’
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the proceeds, they are partners.” The Court says, Tower opinion,
slip pages 4 and 5, that ‘“When the existence of an alleged part-
nership arrangement is challenged by outsiders, the question arises
whether the partners really and truly intended to join together for
the purpose of earrying on business and sharing in the profits or
losses or both.”” The suggestion seems to be that an inference
of intention entirely contrary to all the primary facts may be
dedueéd at will and without challenge by the Tax Court. People
intend the consequences of their acts. When all the necessary
elements of a valid partnership exist and no evidence is produced
which points the other way, an intvntic)u to be partners must
follow. Lindley, Partnership (10th Ed.), 44. This situation ex-

m

ists in this and the Tower case. lhc purp()sc to reduce taxes on
family income certainly is not evidence of intention not to form
a partnership.

The wives contributed property if the gifts of money for in-
vestment in the partnerships were valid. The Court treats the
validity of the gift in the T'ower opinion, slip p. 6, as immaterial.
In this, the Lusthaus case, there is no question made by the Tax
Court as to the validity of the gift. Since the Revenue Code recog-
nizes the power of a tnxpz!_\'vr to make gifts of his property on
payment of a gift tax where due, I. R. C., 1000 ef seq., such a
transfer is valid if real and complete. There was no evidence in

either the Tower or this case that the fact conditions for a com-
pleted gift were not satisfied or that a genuine gift was not in-
tended, or that the husband in fact or in law retained any right
r power to deprive the wife of the property given to her or the
income from it. Property was transferred absolutely and beyond
recall without consideration from the husband to the wife. That
is a gift as effective between husband and wife as between strang-

6 She did not hold in trust for her husband.

BESE
The husband was the managing partner but had no control

I

otherwise over the distribution of assets on dissolution or of

5 Campbell v. Northwest Hekington Co., 229 U. 8. 561, 580; Karrick o.
]I’mmm wn, 168 U. S. 328, 334; Meehan v. Valentine, 145 U. S. 611, 618;
Berthold v. Goldsmith, 24 How. 536, 541; Ward ». Thompson, 22 How.
330, 334. —

Mich. Stat. Anno. (1937), Chap. 191, Title 20, § 20.6. ‘‘Sec. 6. (1) A |
partnership is an association of two [2] or more persoms to carry on as
co-owners a business for profit; Al '

6 Burnet v. Guggenheim, 288 U. S. 280, 286; Helvering v. N. Y. Trust Co:y
292 U. S. 455, 462; Bogardus v. Commissioner, 302 U. S. 34, majority’s and
minority’s definition; Smith . Shaughnessy, 318 U. S. 177; Helvering .
American Dental Co., 318 U. 8. 322, 330.
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withholding her share of the earnings when distributed. Before
distribution they were her earnings held subject to her right to
an accounting and taxable to her under the Revenue Laws. This
distinguishes the case from the short term trust of Helvering v.
Chfford, 309 U. S. 331. Management of a business which involves
only the risk of the capital of another is not the control to which
the Clfford case refers.

To us the evidence shows, without any contradiction, that in
consummation of the husband’s gift to the wife a valid partner-
ship was created to which the federal tax acts are applicable.
There is no finding and no evidence that the transaction was pre-
tended or a sham, or that the husband in fact or in law retained
any power to deprive the wife of any part of her contribution to
the capital or her share of income derived from it. Two right
steps do not make a wrong one. From these facts the intention
to form a partnership must be inferred. Upon this record the
tax advantage to the husband resulting from his gift of income
producing property is lawful because the gift was lawful and
therefore effective to bestow on the wife the income thereafter
derived from property which was her own.

The judgment should be reversed.

The CHIEF JUSTICE joins in this dissent.
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An Arkansas statute, Act 118 of 1923, Pope’s Digest, Arkansas
Statutes (1937), § 13371, imposes ‘‘a privilege or license tax
upon each person . . . engaged in the business of . . . severing
from the soil . . . for commercial purposes natural resources,
including . . . timber.”” By §13372, as a condition of the
license, there is imposed on the severer an obligation to pay the tax
and consent that the tax ‘‘shall . . . remain a lien on each unit
of production until paid into the State Treasury.”’ Section 13375
fixes the tax at 7 cents per thousand feet of the timber severed.
Section 13376 provides that the state ‘‘shall have a lien upon any
and all natural resources severed from the soil’”’. In §13382 it
is provided that ‘‘the payment of said privilege taxes shall be
required of the severer . . . actually engaged in the operation of
severing natural products, whether as owner, lessee, concessionaire
or contractor. . . . The reporting taxpayer shall collect or
withhold out of the proceeds of the sale of the products severed
the proportionate parts of the total tax due by the respective
owners of such natural resources at the time of severance.’’
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Appellants in No. 328, a copartnership, entered into contracts
with the United States for the purchase and severance of timber
on national forest reserves located within the state, some of which
were public lands of the United States when Arkansas was ad-
mitted to statehood and some of which were acquired by the
United States by purchase with the consent of the state. The
contracts of severance and purchase provided that ‘‘title to all
timber included in this agreement shall remain in the United
States until it is paid for, and scaled, measured or counted.”’” By
the contracts the appellants were required in advance of severance
to place with the Government representative advance installments
of the estimated purchase price.

In the years 1937 to 1942, appellants, proceeding under their
contract, severed timber from the forest reserves in question. An
execution having been issued and delivered to the county sheriff,
appellee in No. 328, and also appellant in No. 329, for collection
of the tax assessed against appellants in No. 328 for the years in
question, they brought the present suit in the state chancery
court to enjoin the collection. The questions on which the parties
ask decision are (a) whether the forest reserves which were public
lands of the United States before Arkansas was admitted to state-
hood are subject to the taxing jurisdiction of the state; (b)
whether the forest reserves acquired by the United States by
purchase remain subject to the taxing authority of the state; and
(¢) whether the tax is unconstitutional as a tax laid upon the
property or activities of the United States, or because the tax
laid on plaintiffs imposed an unconstitutional burden on the
United States.

The chancery court gave judgment for plaintiffs enjoining col-
lection of the tax. It held that if the tax ‘‘be applied’’ to plain-
tiffs, it ““would be a tax upon the operations of the Government of
the United States’’, and that the tax ‘‘does not apply to timber
severed by the plaintiffs from the National Forest.”” On appeal
the Supreme Court of Arkansas modified the judgment, holding
that the state was without authority to lay a tax on the severance
of timber from lands which were public lands of the United States
when Arkansas was admitted to statehood; that the authority of
the state to lay the tax extended to transactions occurring on
the forest reserve acquired by the United States by purchase;
and that the present tax assessed against plaintiffs for the sever-
ance of timber on forest reserves of this class did not lay an
unconstitutional burden on the United States. — Ark, —

)
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Plaintiffs have appealed, in No, 328, from so much of the judg-
ment as sustained the tax with respect to lands acquired by the
United States by purchase, urging in their assignments of error
that the Supreme Court of Arkansas erred in reversing the judg-
ment of the chancery court, ‘‘which held to be void the severance
tax statute’’, and in holding that the severance tax law is not
repugnant to the supremacy clause, Art. VI, el. 2 of the Consti-
tution, or to Art. IV, §3, cl. 2, conferring on Congress power to
dispose of ‘‘and make all needful Rules and Regulations respecting

. Property belonging to the United States.”” Defendant, ap-
pellant in No. 329, seeks by his appeal to reverse so much of the
judgment as denied the right to levy the tax for severance of tim-
ber from forest lands reserved from the public domain. On sub-
mission of the jurisdictional statements in this Court we post-
poned to the hearing on the merits consideration of our jurisdie-
tion in No. 328. In No. 329 we dismissed the appeal for want of
Jurisdiction. § 237 (a) of the Judicial Code as amended, 28 U. S. C.
§ 344(a). Treating the papers on which the appeal was allowed as
a petition for writ of certiorari, as required by § 237(a) of the
Judicial Code as amended, we granted certiorari.

Under § 237 of the Judicial Code we are without jurisdiction
of the appeal in No. 328, unless there was ‘‘drawn in question’’
before the Supreme Court of Arkansas ‘‘the validity of a statute’’
of the state, ‘‘on the ground of its being repugnant to the Con-
stitution, . . . or laws of the United States.”” The purpose of
this requirement is to restrict our mandatory jurisdietion on ap-
peal, Memphis Gas Co. v. Beeler, 315 U. S. 649, 651, and to make
certain that no judgment of a state court will be reviewed on
appeal by this Court unless the highest ecourt of the state has
first been apprised that a state statute is being assailed as invalid
on federal grounds, Charleston Ass’n v. Alderson, 324 U. S. 182,
185-6 and cases cited, or, when the statute, as applied, is so assailed,
until it has opportunity authoritatively to construe it. Fiske v.
Kansas, 274 U. 8. 380, 385 and cases cited. This jurisdictional re-
quirement is satisfied only if the record shows that the question
of the validity under federal law of the state statute, as construed
and applied, has either been presented for decision to the
highest court of the state, Waill v. Chesapeake & Ohio R. Co.,
256 U. S. 125, 126; Cttizens Nat’l Bank v. Durr, 257 U. S.
99, 106, or has in fact been decided by it, Nickey v. Mississippt,
202 U. S. 393, 394; Whitfield v. Ohio, 297 U. S. 431, 435-6, and
that its decision was necessary to the judgment. Cuyahoga Power
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Co. v. Northern Realty Co., 244 TU. S. 300, 304 and cases cited.
The record in this case does not disclose that at any time in the
course of the proceedings in the state courts plaintiffs asserted
the invalidity of a state statute on any federal ground. The bill
of complaint in the chancery court set up only that the demand of
the state for the tax “‘is an illegal and void exaction’” and ‘‘is in
violation of’’ Art. IV, §3, cl. 2 and of Art. VI, cl. 2 of the Con-
stitution. There were no assignments of error in the Supreme
Court of Arkansas.

As the record does not show that the plaintiffs presented for
decision to the state Supreme Court any federal question, they
have no appeal to this Court unless the opinion of the state Su-
preme Court shows that that court ruled on the validity of a
state statute under the laws and Constitution of the United States.
Charleston Assn v. Alderson, supra, 185-6 and cases cited. That
court’s opinion, while holding that the ‘‘tax law’’ was applicable
to ‘‘persons severing timber from lands of the United States in
the national forest’’, does not indicate that plaintiffs raised there,
or that the court passed upon, the validity of the statute as ap-
plied. The court considered only the validity of ‘“‘the tax’’, not
that of the statute.

With reference to plaintiffs’ liability for the tax it deecided
only that the state ‘‘has the right to collect the severance tax,
so far as territorial jurisdiction is concerned’’, for severance
of timber from lands acquired by the United States by pur-
chase, and that plaintiffs could not claim the benefits of the
immunity, if any, of the Federal Government from ‘‘the X
since it was imposed on plaintiffs, not the Government or its prop-
erty. It said that the Government was not constitutionally im-
mune from such economic burden as might be passed on from the
taxpayer to the Government by reason of the effect of the tax
paid by the severers, citing James v. Dravo Contracting Co., 302
U. S. 134 and Alabama v. King & Boozer, 314 U. 8. 1. Being
asked to enjoin the collection of the tax, the state court contented
itself with holding that the tax, which was assessed on plaintiffs
and not the Government, imposed no burden on the Government
which infringed its implied eonstitutional tax immunity. Since
the collection of a tax by a state officer, as here, may or may not
offend against the Constitution, independently of the econstitu-
tionality of a statute, see Nashwille, C. & St. L. Ry. v. Browning,
310 U. S. 362, 369, the state ecourt, in holding the tax consti-
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tutional, did not necessarily pass on the constitutional validity
of the statute.

In order to support an appeal to this Court it is neces-
sary that the question of the validity of the state taxing stat-
ute be either presented to the state court or decided by it. It
is not sufficient merely to attack, as here, the tax levied under
the statute, or ‘‘the right to collect the tax’’ which has been
levied, or to show that the validity of the tax alone has been con-
sidered. Charleston Assn. v. Alderson, supra, 185, and cases
cited. TFor ‘‘the mere objection to an exercise of authority under
a statute, whose validity is not attacked, cannot be made the basis”’
of an appeal. Jett Bros. Co. v. City of Carrollton, 252 U. S. 1, 6.
It is for this reason that we have held that an appeal will not
be sustained where there has been only an attack upon a tax
assessment, Jett Bros. Co. v. City of Carrollton, supra; Miller v.
Board of County Comm’rs, 290 U. S. 586; Memphis Gas Co. v.
Beeler, supra, 650; Commercial Credit v. O’Brien, 323 U. S. 665;
Charleston Assn. v. Alderson, supra, 185, or, as here, upon a ‘‘tax’’,
Citizens Nat’l Bank v. Durr, supre, 106; Indian Territory Illu-
minating Co. v. Board of County Comm’rs, 287 U. S. 573 ; Balti-
more Nat’l Bank v. State Taxr Comm’n, 296 U. S. 538; Irvine
v. Spaeth, 314 U. S. 575, or upon the attempt to collect a tax,
Jett Bros. Co. v. City of Carrollion, supra.

Sinee plaintiffs’ attack is directed to the validity of the tax
as laid, and not to the validity of the statute, as applied, we are
without jurisdietion of their appeal under § 237 of the Judicial
Code. Treating the appeal as a petition for writ of certiorari,
as required by §237(c) of the Judicial Code, we grant certiorari,
as we did in No. 329. We can consider only the federal questions
passed upon by the state Supreme Court.

Our decision in James v. Dravo Contracting Co., supra, and in
Alabama v. King & Boozer, supra, and the cases cited in those
opinions, ean leave no doubt that the Supreme Court of Arkansas
correctly held that plaintiffs, who are taxed by the state on their
activities in severing lumber from Government lands under con-
tract with the Government, cannot claim the benefit of the implied
constitutional immunity of the Federal Government from taxation

by the state.

Plaintiffs now, for the first time, assail the tax and the statute
imposing it, on the ground that the Act requires the severer to
collect the tax from the owner of the timber at the time of sever-
ance, Pope’s Digest, § 13382, and gives to the state a lien on the
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land from which the lumber is severed, id., § 13374, and a lien
upon the severed timber, id., § 13376, even though title to the
severed product has not passed to the taxpayer. They contend
that the Act thus purports to place a forbidden tax directly on the
United States. Cf. Mayo v. United States, 319 U. S. 441.

But we are not free to consider these grounds of attack for the
reason that they were not presented to the Supreme Court of
Arkansas or considered or decided by it. While the constitutional
question now sought to be presented is in some measure related
to that decided by the state court, and, like it, arises under the
implied constitutional immunity of the Federal Government from
state taxation, it is not merely ‘‘an enlargement’’ of an argument
made before the state court, but is so distinet from the question
decided by the state court that our decision of the issue raised
there would not necessarily decide that now sought to be raised.
Compare Dewey V. Des Moines, 173 U. 8. 193, 197, 198. We are
therefore not free to consider it.

““In reviewing the judgment of a state court, this Court will
not pass upon any federal question not shown by the record to
have been raised in the state court or considered there, whether
it be one arising under a different or the same clause in the Con-
stitution with respect to which other questions are properly pre-
sented.’”” New York ex rel. Cohn v. Graves, 300 U. S. 308, 317,
and cases cited. For, as we said in McGoldrick v. Compagnie
Generale, 309 U. S. 430, 434-435, ‘‘In cases coming here from
state courts in which a state statute is assailed as unconstitu-
tional, there are reasons of peculiar force which should lead us
to refrain from deciding questions not presented or decided in
the highest court of the state whose judicial action we are called
upon to review. Apart from the reluctance with which every
court should proceed to set aside legislation as unconstitutional
on grounds not properly presented, due regard for the appropriate
relationship of this Court to state courts requires us to decline to
consider and decide questions affecting the validity of state stat-
utes not urged or considered there. It is for these reasons that
this Court, where the constitutionality of a statute has been up-
held in the state court, consistently refuses to consider any grounds
of attack not raised or decided in that court.’”” See also Keokuk
& Hamilton Bridge Co. v. Illinois, 175 U. S. 626, 633; Bolln v.
Nebraska, 176 U. S. 83, 89-92; New York v. Kleinert, 268 U. S.
646, 650-1; Whitney v. California, 274 U. S. 357, 362, 363 ; Salton-
stall v. Saltonstall, 276 U. 8. 260, 267-8.
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In view of the lien provisions of the statute and its provisions
which purport to authorize the taxpayer to collect the tax from
the owner of the severed timber, here the Government, it is sug-
gested that we cannot rightly adjudge that the state is entitled
to recover the tax on the transactions of severance involved,
without determining the applicability of these provisions to the
Government and their validity if so applied. We are not now
concerned with the Government’s liability to the statutory lien
or for payment of the tax. It will be time enough to consider its
interests when some effort is made to enforce the lien or collect
the tax from the United States. We obviously do not by our
judgment against the plaintiffs impose the tax on the Govern-
ment. Their property alone is subject to the lien of the present
judgment and to execution issued under it. They eannot recover
the amount of the judgment from the Government unless the Con-
stitution permits. And if it forbids they obviously will not collect
the tax. In neither case does our judgment impose any burden
on the United States. We are not called on to determine whether
plaintiffs could have successfully contested their liability in the
state courts or here, if the contentions were properly raised, upon
the ground that they would be unable to colleet the tax from the
Government, either because the provision purporting to allow such
collection is inapplicable where the owner is the Government or,
if applicable, invalid, or on the ground that the tax, applied to them
without recourse against the Government, would deny to them the
equal protection of the laws.

The state, construing its own law, has rendered an uncon-
ditional judgment holding plaintiffs liable for the tax. For
purposes of our review we must assume that the judgment con-
forms to state law. Hence we are called on to determine only
federal questions properly raised on the record. Considering the
only question of the tax immunity of the United States which is
so raised, we decide for reasons already stated that the tax now
laid and sustained imposes no unconstitutional burden on the
federal Government. No question arising under the Fourteenth
Amendment is raised by the record either in the state courts or
here, and we are without jurisdiction to pass upon it.*

* Even if the opinion of the Supreme Court of Arkansas had proceeded on
a ground so unexpected as to make timely, by petition for rehearing, the
raising of the federal questions now for the first time advanced, compare
Saunders v. Shaw, 244 U. 8, 317; Ohio v. Akron Park District, 281 U. 8. 74,
79, plaintiffs in their petition for rehearing did mnot suggest them.
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A further question is whether the lands in the forest reserve,
which were purchased for that purpose by the United States, are
within the territorial taxing jurisdiction of the state. The answer
turns on the interpretation of the statute of the United States
authorizing the acquisition of the lands, §§7 and 12 of the Aect
of March 1, 1911, ¢. 186, 36 Stat. 961, 16 U. S. C. §§ 480, 516, and
of the state statute of Arkansas authorizing the sale. Pope’s Di-
gest, § 5646. The meaning of both statutes, as applied in this case,
is a federal question, since upon their construction depend rights,
powers and duties of the United States. Mason Co. v. Tax Comm’n,
302 U. S. 186, 197, and cases cited.

The statute of Arkansas consenting to the purchase of forest
lands by the United States, provided that the state should ‘‘retain
a concurrent jurisdiction with the United States in and over
lands so acquired . . . ’’, to issue and execute ‘‘civil process in
all cases, and such criminal process as may issue under the author-
ity of the State . . . ’’. It made no express grant or reservation
of legislative power over the areas purchased. Hence the statute
cannot be taken as having yielded or intended to surrender to the
Federal Government the state legislative jurisdiction over the area
in question, so far as exercise of that jurisdiction is consistent
with federal functions. Any doubt as to the effect of such a grant
by the state in conferring exclusive legislative jurisdiction over
the territory which is acquired by the Federal Government is re-
moved by the provisions of the federal statute.

Section 12 of the federal statute, authorizing the purchase, pro-
vided :

““That the jurisdiction, both civil and eriminal, over persons
upon the lands acquired under this Aet shall not be affected
or changed by their permanent reservation . . . as national
forest lands, exceept so far as the punishment of offenses against
the United States is concerned, the intent and meaning of
this seetion being that the State, wherein such land is situated,
shall not, by reason of such reservation and administration,
lose its jurisdiction nor the inhabitants thereof their richts
and privileges as citizens or be absolved from their duties

as citizens of the State.”’

By this enactment Congress in effect has declined to accept ex-
clusive legislative jurisdiction over forest reserve lands, and ex-
pressly provided that the state shall not lose its jurisdiction in
this respect nor the inhabitants ‘‘be absolved from their duties
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as citizens of the State’’. Compare Mason Co. v. Taz Comm’n,
supra; Atkinson v. Taxz Comm’n, 303 U. S. 20; Collins v. Yosemite
Park, 304 U. 8. 518, 528; Stewart & Co. v. Sadrakula, 309 U. S.
94, 99.

Our conclusion, based on the construction of the interrelated
state and federal statutes, is that the state has territorial juris-
diction to lay the tax upon activities carried on within the forest
reserve purchased by the United States.

What we have said of the argument that the tax assessed on
plaintiffs is an unconstitutional burden on the Government, is ap-
plicable to the tax assessed for severance of timber from forest
reserve lands which, from the beginning, have been a part of the
public domain. That tax is likewise valid if the state has legis-
lative jurisdiction over such lands within its boundaries.

Upon admission of Arkansas to statehood in 1836 upon an equal
footing with the original states, (Act of June 15, 1836, e. 100, 5
Stat. 50) the legislative authority of the state extended over the
federally owned lands within the state, to the same extent as
over similar property held by private owners, save that the state
could enact no law which would conflict with the powers reserved
to the United States by the Constitution. Ft. Leavenworth R. R.
Co. v. Lowe, 114 U. 8. 525, 539 ; Utah Power & Light Co. v. United
States, 243 U. S. 389, 404. Such authority did not pass to the
United States by virtue of the provisions of Article I, §8, el. 17
of the Constitution, which authorize it ‘‘to exercise exclusive
Legislation . . . over all Places purchased by the Consent of the
Legislature of the State in which the Same shall be’’.

Since the United States did not purchase the lands with the
consent of the state, it did not acquire exclusive jurisdiction
under the constitutional provision, and there has been no cession
of jurisdiction by the state. Swrplus Trading Co. v. Cook, 281
U. 8. 647, 651; Mason Co. v. Tax Comm’n, supra, 210. Although
Arkansas has, by § 5647, Pope’s Digest, conferred on Congress
power to pass laws, civil and eriminal, for the administration and
control of lands acquired by the United States in Arkansas, it
has ceded exclusive legislative jurisdietion neither over lands
reserved by the United States from the public domain nor over
lands acquired in the state. Ft. Leavenworth R. R. Co. v. Lowe,
supra, 530, 531. It follows that the state has retained its legis-
lative jurisdiction, which it acquired by statehood, over public
lands within the state, which have heen included within the forest

reserve.
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We conclude that the state has legislative jurisdiction over the
federal forest reserve lands located within it, whether they were
originally a part of the public domain of the United States,
or were acquired by the United States by purchase, and that the
tax assessed against plaintiffs is not subject to any constitutional
infirmity, or to any want of taxing jurisdiction of the state to lay
it with respect to transactions on the federal forest reserve located
within the state.

The judgment is reversed insofar as it adjudged plaintiffs not
liable for the tax on severance of timber from lands held by the
United States as original owner, and the cause is remanded to the
Supreme Court of Arkansas for further proceedings not incon-
sistent with this opinion. In all other respects the judgment is
affirmed. On the remand the state courts will be free, so far as
their own practice allows, to determine any state questions here
involved and any federal questions not already decided by this
opinion. Compare Schuylkill Trust Co. v. Pennsylvania, 302 U. S.
006, with Schuylkill Trust Co. v. Pennsylvania, 296 U. S. 113.

So ordered.
Mr. Justice DoueLAS concurs in the result.

Mr. Justice JacKsoN took no part in the consideration or de-
cision of these cases.

Mr. Justice Rurnepae, dissenting.

In No. 328 the Court sustains the application of the Arkansas
severance tax to the appellants.! As I understand the opinion,
this rests on the view that the Arkansas Supreme Court decided
that the statute? directs the tax to be thus levied, whether or not
the lien and ecollection provisions are applicable to the United
States and, so taking its action, that the tax as applied is con-
stitutional. I cannot aceept this view of the Arkansas court’s
decision or of the validity of the tax in its present application.
In my judgment the cause should be remanded to the state court
for it to determine the applicability of the lien and collection pro-

1 On the jurisdictional discussion of the Court the appellants are, of course,
petitioners on certiorari.

2 Pope’s Digest Ark. (1937) ¢§§ 13371-13395. The statute was first en-
acted in 1923. Acts of Arkansas, 1923, Act 118. Tt was materially amended

in 1929, but its essential scheme remained the same. Acts of Arkansas, 1929,
Act 283.
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visions to the United States, or their severability, and in the light
of that determination to ascertain the constitutional validity of
the tax as applied to appellants.

From McCulloch v. Maryland, 4 Wheat. 316, to now the rule
has remained that the states are without power, absent the con-
sent of Congress, to tax the United States, whether with reference
to its property or its functions. United States v. Allegheny
County, 322 U. S. 174, 177. That rule is of the essence of federal
supremacy. It is not to be chipped away by ambiguous decisions
of state courts or easy assumptions relating to their effects which
ignore the direct impaet of state taxes where they have no right
to strike.

This is true regardless of the vagaries of decision, at different
periods, in allowing expansion of the Government’s immunity to
include others. Recent recessions from former broad extensions
of this kind have settled that ultimate economic incidence upon
the Government of a state tax laid upon others is not alone enough
to invalidate the tax. James v. Dravo Contracting Co., 302 U. S.
134; Alabama v. King & Boozer, 314 U. S. 1; see Penn Dairies v.
Malk Control Com’n., 318 U. S. 261, 269.3 But this does not mean
either that such incidence of the tax is irrelevant to its validity
or that all state taxes purporting to be laid upon others are valid.

It is still true that ‘‘the taxpayer is the person ultimately liable
for the tax itself.”” Colorado Bank v. Bedford, 310 U. S. 41, 52;
Federal Land Bank v. Bismarck, 314 U. S. 95. If the person who
must pay the tax in the first place is required by the taxing statute
to collect the tax or an equivalent amount from the United States,
the tax is upon the United States. ‘‘State law could not obligate
the Central Government to reimburse for a valid tax, much less
for an invalid one.”” United States v. Allegheny County, 322
U. 8. 174, 189. Although the Court has gone far in permitting
the states to force one private person to act as tax collector for
another, ef. Monamotor Oil Co. v. Johnson, 292 U. S. 86; Felt &
Tarrant Mfg. Co. v. Gallagher, 306 U. S. 62; General Trading
Co. v. Towa Taxz Com’n., 322 U. S. 335, and dissenting opinion at

339, that device cannot be utilized by the states to lay taxes on

the United States. Nor has it been held heretofore that a tax
purporting to be laid upon a private individual or coneern is

3 See Powell, The Waning of Intergovernmental Tax Immunities (1945)
58 Harv. L. Rev. 633; Powell, The Remnant of Intergovernmental Tax Im-
munities (1945) 58 Harv. L. Rev. 757.
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valid regardless of whether the provisions of the state taxing
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statute for passing on the tax to another are applicable to the
United States or are valid if so applied.
The majority interpret the Arkansas Supreme Court’s decision

as having the latter effect and, so taking it, sustain the tax as

against the objection that as applied it imposes no unconstitu-
tional burden on the Government.

I am unable to comprehend the Court’s decision. I

f it is ruling

sub silentio or ex hypothesi that the lien and collection provisions
of the Arkansas statute, for any application to the Government,

are inapplicable or severable, we have no right to make such a

decision.

Y_P

hat is the business of

the Arkansas courts. If the

ruling is that the tax is valid even though those provisions are
applicable to the United States, then for the first tin
is overruling the basic principle of McCulloch v. Maryland. If
the decision is, finally, that the tax is valid whether or not the

1e the Court

lien and collection provisions are applicable or severable, then it
embodies both faults.

I do not think the Court means to overrule McCulloch v. Mary-
land. Nor does it purport to interpret or determine the Arkansas

law concerning either applicability or severability of the statute’s

provisions.

no escape from the other horn of the dilemma.

But unless it is doing this, without so stating, I see

Either the tax as

applied is valid or it is invalid. Whether it is valid or not de-
pends on whether the lien and collection provisions apply to the
United States, for they place the tax directly upon the owner.
That issue is inescapable in this case, whether in the Arkansas

court or here.

It cannot be avoided by saying that the tax as

applied 1s constitutional whether or mot those provisions apply
to the United States.

I do not think the Arkansas court decided either that the lien
and collection provisions are inapplicable to the United States or
that they are severable from the remainder of the statute, not-
withstanding it had those provisions before it, cited them though
without ruling upon them, and proceeded to sustain the applica-

tion of the tax to appellant.

making such a ruling. Nor do I think it held the t
gardless of whether the enforecement provisions apply to the United
States. In my opinion the Arkansas decision in effect, though not

I think it clear that the court avoided

ax valid re-

in words, was that the tax had been constitutionally applied even
though the collection provisions are applicable to the United States,

to the extent at least of the withholding provisions, and was there-
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fore to sustain the tax notwithstanding its legal incidence thus
falls upon the Government.

My reasons for this view are several. In the first place, the
court’s opinion, though noting the collection and lien provisions
and the contract’s term that title to the severed timber should
remain in the Government ‘‘until it has been paid for, and scaled,
measured or counted,’’ does this in the introductory statement of
the case and then proceeds through a lengthy discussion without
again referring to those provisions.

Moreover they provide plainly that where the severer is dif-
ferent from the owner, the former must pay the tax but he is
required to pass it on to the owner.* A further provision re-
quires him to withhold the amount of the tax from any money or
severed property in kind due the owner under their contract.’
Another section gives the state a lien on the severed resources for
the tax and penalties.® The clear effect of the provisions re-
quiring ‘‘the reporting taxpayer’’ to ‘‘collect or withhold’’ the
amount of the tax from the owner is to give him a defense to
the owner’s action to recover the full contract price for the
severed resources and an equally clear right of action against
the owner for the amount of the tax.

4Pope’s Digest Ark. § 13382 provides: ¢‘The reporting taxpayer shall
collect or withhold out of the proceeds of the sale of the products severed
the proportionate parts of the total tax due by the respective owners of such
natural resources at the time of severance.’”’ (Emphasis added.)

5 The provision reads: ¢‘Every producer actually operating any oil or gas
well, quarry or other property from which natural resources are severed,
under eontract or agreement requiring payment direct to the owmers of any
royalty, excess royalty or working interest, either in money or in kind, is
hereby authorized, empowered and required to deduct from any such royalty
or other interest the amount of the severance tax herein levied before making
such payment.’’ Pope’s Digest Ark. § 13382. (Emphasis added.)

¢¢Producer’’ is defined as every person, firm, corporation or association of
persons ‘‘engaged in the business of mining, cutting or otherwise severing
from the soil or water for ecommercial purposes natural resources, including
minerals and ores, pearls, diamonds and other precious stones, bauxite, fuller’s
earth, phosphates, shells, chalk, cement, clay, sand, gravel, asphalt, ochre, oil,
gas, salt, sulphur, lignite, coal, marble, stones and stone products, timber,
turpentine, and all other forest products and all other natural products of the
soil or water of Arkansas.”’ Pope’s Digest Ark. § 13371,

6 Pope’s Digest Ark. § 13376: ¢‘The State of Arkansas shall have a lien
upon any and all natural resources severed from the soil or water for the tax
and penalties herein imposed and, in addition thereto, said lien shall attach
to the well, machinery, tools and implements used in severing of such re-
sources.’’

As the section was enacted originally in 1923 the provision for attachment
of the lien to machinery, ete., used in severing was not included. This was

added by amendment in 1929. Cf. note 2.
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Thus the scheme of the tax is to place both its ultimate legal
and its ultimate economic incidence on the owner. The tax in
terms is ‘‘due by the vespective owners of such natural re-
sourees.’’™ It is ‘‘a privilege tax or license tax; and is levied
on the business of severing,’’ as the Arkansas court declared in
this case. — Ark. — —, 187 S. W. 2d 7, 12. But it is ultimately,
as that court has also declared, though not expressly in this case, a
privilege or license tax levied upon the owmner’s business of sever-
ing, for it applies to him whenever he severs or permits severance
for sale; and ‘‘sale’’ includes turning over the timber to one who
clears the land as payment for the clearing, although his purpose
in doing this is only to make the soil available for tilling.8

Moreover, as the Arkansas court did hold specifically in this
case, the act contains only two exemptions, neither of which ap-
plies to the United States.” And on this ground, together with
the maxim expressio unius, it ruled the act applicable to the sev-
erance of timber ‘‘in all instances except the two exemptions men-
tioned.’’10

That ruling, it seems to me, is especially significant when it is
considered not only in the light of the court’s failure to make
further reference to or ruling upon the collection provisions, but
also in view of the Arkansas court’s previous decisions. Thus, in
Miller Lumber Co. v. Floyd, 169 Ark. 473, 480, the court held:
““Where a landowner makes a contract with another person to cut
and remove the timber from his land for sale or commercial pur-
poses, the owner must pay the severance tax; for such contractor
and his servants who actually sever the timber act for the owner
in the premises, and their act of severing the timber is the act of
the owner.”’' (Emphasis added)

-
{

See note 4.
8 See note 11.

9 One was for the individual owner who occasionally severs in order to
build or repair improvements on the premises or for his own use and another
for the ‘‘producer of switch ties’’ who hews them out entirely by hand.
— Ark, —, —, 187 8., W. 2d 7, 10.

10 The deeision held the tax invalid as applied to the severance from lands
held by the United States as original owner, though mnot as to those pur-
chased with the state’s consent.

11 The effect of the quoted statement is emphasized by its context, in part
as follows: ‘‘Tt is apparent then that the owner of lands, who cuts down
trees for the purpose of building fences or repairing and constructing houses
and other improvements on the land from the timber thus severed from the
soil is exempted from paying the tax. It is equally evident that when the
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No reference was made in this case to the Miller case. In the
absence of one we cannot assume that the court intended to over-
rule that decision or to destroy its rationalization or universal
applicability, except for the specific exemptions. Not only the
opinion in this case, as much by its omissions as by what it ex-
pressly rules, but also the Arkansas court’s prior decisions, oive
every ground for believing that it did not intend either to apply
the tax differently in this case than in any other or to overrule
its prior determinations of the ultimate nature, character and
incidence of the tax.12

The majority seem to imply however that this may be exactly
what was done; that perhaps the Arkansas eourt held that since
the tax would be unconstitutional if, as the statute contemplates, it

timber severed from the soil is sold, it falls within the terms of the act, and
the tax must be paid by someone. To illustrate: if the owner of timber lands
desired to sever it for the purpose of clearing the land and putting it in
cultivation and hired other persons to sever the timber for him, he would be
required to pay the severance tax. If the owner should lease his land to
another person for a designated number of years in order to have his lessee
clear the land and put it in cultivation, and if the consideration for the lease
in whole or in part was that the lessee should have the timber so removed
from the land, the severance tax would have to be paid by such lessee. It
will be noted that the language of the act is specifiec on this subjeet and
provides that the severer or producer as he is ealled shall pay the tax. The
act is very broad and comprehensive, and is levied upon all persons engaged in
severing the timber from the soil for sale or commereial purposes, regardless
of the purpose for which it is done. The only exception is that the tax shall
not be paid where the timber severed is actually used in erecting or repairing
structures and other improvements on the land. The application of the timber
in part payment for clearing the land is a severing of it for commercial
purposes, although the primary purpose of severing it is to enable the land to
be put in cultivation. Where a landowner makes a contract with another
person to cut and remove the timber from his land for sale or commercial
purposes, the owner must pay the severance tax; for such contractor and his
servants who actually sever the timber act for the owner in the premises, and
their act of severing the timber is the act of the owner.’’

In a previous appeal in the same case, 160 Ark. 17, the court had sustained
the act as constitutional on the theory that it was a privilege tax and not a
property tax.

12 This view is sustained also by the court’s expressed view that ¢‘Imposi-
tion of the tax here does not in any sense interfere with the Government’s
business.’’ — Ark. — —, 187 S.W. 2d 7, 12. The statement could mean
that the tax would not be applied to the Government as to other owners, in
which event a severance of the collection provisions would be implied. That
it does mot have this meaning is evidenced, I think, by the court’s reliance
on James v. Dravo Contracting Co., supra, where quite different statutory pro-
visions were in question. The court’s misapplication of the Dravo case was,
I think, but a reflection of its implicit idea that the tax would be valid since
it was collected immediately from the appellants, even though they might
pass on its economic burden to the Government, without regard to how that
might be done.
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were directly placed upon the Government as owner, it would treat
the tax as falling not on the Government but on the severer alone.
As has been stated, nothing in that court’s opinion suggests such a
ruling. And if there were either a ruling or a sufficient suggestion
of this sort, it would raise other serious questions, not considered
by that court or here, concerning the validity of the tax. The
effect of such a holding would seem to be to single out contrac-
tors with the Government for the imposition of a tax not placed
on other severers. All other contractors, by the terms of the
statute and the Arkansas decisions, would be required to pass
the tax along to owners. Only contractors with the Government
would not be allowed or required to do this. Thus to treat the
tax as applicable only to the severer in this case, and the collec-
tion provisions affecting the owner as severable and inapplicable,
would raise serious questions of disecrimination, which neither the
Arkansas court nor this court has considered and which appel-
lants are entitled to have determined.

It is true that they have not raised here any question of dis-
criminatory enforcement. But this is because they had no reason
to believe that the Arkansas court had applied, or would apply,
the statute differently to them than to others or to anticipate the
character of the ruling now made. It is doubtful, to say the
least, that the Arkansas legislature could place a severance tax
exclusively upon persons who sever resources from governmentally
owned land. The same doubt would apply to the state court’s
effort to make the statute so effective, were it to undertake doing
this. In my judgment it has not done so. Whether or not such
an effort ultimately would be successful, appellants are entitled
to be heard upon the question before that result is achieved. They
should not be deprived of this opportunity through this Court’s
foreclosure of the question by a construction of the Arkansas
court’s ruling not made by itself when the case was before it or
in advance of opportunity given to that court to decide the ques-
tion. Beecause it has not passed upon applicability or severability
of the collection provisions as they affect the owner, and because
it has not determined the validity of the tax as applied in the light
of such a determination, I think the cause should be remanded to
it, so that the former questions may be authoritatively determined
before we undertake to decide, upon the wholly speculative basis
now presented, whether the tax as applied is valid.
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Mr. Justice REED e opinion of the Court.

This proceeding brings he for review judgment of the
Supreme Court of Florida, Hla. 2 . 2d 875, which
affirmed a judgment of guilt i
Dade County, Florida, on a citati
Court.

The individual petitioner was the associate edi the Miami
Herald, a newspaper of gener ion, published in Dade
County, Florida, and
The Comorm'e 11011’1 me ) .

Together petitioners were responsible for the publication of
editorials uuge»l by the citation to be contemptuous of the
cuit Court and its judges in that they w unlawfully critigal
of the administration of crimiz justice in certain cases then
pending before the Court

Certiorari was granted to review petitioners’ contention that
the editorials did not present ‘‘a clear and present danger of high
imminence to the administration wi justice by the court’’ or judges
who were criticized and therefore the judgment of contempt was
invalid as violative of the petitioners’ r of free expression in
the press. The importance of the issue in the administration of

justice at this time in view of this Court’s decision in Bridges V.
California, 314 U. 9
contempt, is app: m\n{

three years prior to this judgment in

Bridges v. California fixed reasonably well marked limits around
the power of courts to punish newspapers and others for com-
ments upon or criticism of pending litigation. e placed
orderly operation of courts as the primary and dommant 1'equire—
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ment in the administration of justice. g€ 65, 266. This
essential right of the courts to be free of intir nfhnon and coer-
cion was held to be consonant with a recognition that freedom
of the press must be allowed in the broadest scope compatible
etical determinant of the
from experience with other
adjustments of > cont between freedom of expression and
maintenance of order. This was the clear and p‘.‘PSOllt danger
rule. The evil consequence of comment must be ‘‘extremely serious
ich before utterances
uf course, recognized that
this formula, as would any other, inevitably had the vice of un-
certainty, page 26 t it was expected that from a decent seli-
I _ 1 nd from the formula’s repeated
application by the courts standards of permissible comment would
emerge which would guarantee the courts against interference and
allow fair play to the good influences of open discussion. As a step
toward the marking « 1e line, we held that the publications
there involved were within the permissible limits of free discussion.

In the Bridges case the clear and present (anger rule was
applied to the stated issue of whether the exj pressions there under
consideration prevented ‘‘fair judicial "U;as free from coercion
or intimidation.’”’ Page 259. There was, of course, no question
as to the power to punisk » disturbances and disorder in the
court room. Page j.f\j. The danger to be guarded against is the
‘substantive evil’’ sought be vented. Pages 261, 262, 263.
In the Bridges case tl ‘‘substantive evil’’ was prhnarlly the
“'diwrdwiv and unfair administrati justice.”” Pages 270,

271, 278.

The (1‘;141'31‘111‘50‘:; has imposed upon this Court final authority
to determine the meaning and ;9’;‘»;)&}('1111011 of those words of that
instrument which require interpretation to resolve judicial issues.
With that responsibility, we are compelled to examine for our-
selves the statements in issue and the cireumstances under which
they were made to see whether or not they do carry a threat of
clear and present danger to the impartiality and good order
her they are of a character which the prin-
mnnhwm, as adopted by the Due Process

1

of the courts or whe
ciples of the F'irst

4
Ll
A
Pa

1 Compare Schenck v. United States, 249 U. 8. 47, 52; Thornhill ». Alabama4,
310 U. S. 88, 105; Carlson ». California, 310 U. 8. 106, 113; Board of Edu-
cation v. Barnette, 319 U. S. 624, 633.
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this Court [had
irly an ; 1rd ided the matters in
said editorial mu¢ | and have ’zﬁeyfmj.' represented unto
the general public that notwithstanding the great public trust
vested in the Judees of this Court that they have not dis-
charged their duties honorably and fairly in respect to said
D“H«'sz ca as hereinbefore set forth, all of which tends to
ruct ¢ rf wit id Judges as such in fairly
i nd in the discharging
with the true pxmcxple% which
] 1 > forepart of said edi-
torial above quoted as + incumbent upon them and each

of them; it
Petitioners were required to show cause why they should not be

held in (-zmh-x;pi‘.

Petitioners answered that the publications were legitimate eriti-
cism and comment within the federal guaranties of free press
and created no clear and present danger to the administration of
justice. They sought to justify the publications by stating in
their return to the ruls at the f stated in the editorials
were correct, that tw ' the cases used as examples were not
pending when the comments were made, since orders of dismissal
had been previously entered by the Circuit Court, and that they

as editors

ndly d bing to 1s county, 1

remedied. The publicatio: mplained of did mothing more
han discuss the ¢ rally recognized weakness and break-
down in the system of law enforcement and call for its im-

provement.’ 4
[t is not practicable to comment at length on each of the chal-
lenged items. To make our decision as clear as possible, we shall
refer in detail only to the comments concerning the ‘‘Rape Cases.”’
These we think fairly illu te the issues and are the most diffi-

cult comments for the petitioner defend.
to these itori i

“‘This Week the people, through their grand jury, brought
into court eight indictments for rape. .;‘n-iuw Paul D. Barns
agreed with the defense that the indietme were not properly
drawn. Back they went to the grand jury for re-presentation
to the court.’”’
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From the editorials, the explanations of the petitioners and the
records (;‘{f it 1 full 'S':‘u‘::h in regard to
the quashing of the indictments was not pul d. We agree
with the Supreme Court that the Rape Cases wez nﬂnm‘ at the
time of the editorials. We agree ft the edit did not state
objectively the attitude of 1 iudees. We pt the statement of
the Supreme Court that under Florida law, ‘T h-’sro was no judg-
ment that could have been entered in any of them except the one

that was entered. 22 So. 2d at 882. nd, although we may feel

ments for yurpose of discrediting the Court in the eyes of the publie.
Respect for courts is not inspired by shielding m from ticism. This is
a responsibility of the judge, acquire ver the yea: 3 gpirit in which
he approacl the judicial process, his ability t ! ize the law and
square it with re N Jevel of his thinking, the consistency of his ad-
herence to right and justice, and the degree to which he holds himself aloof
from blocs, groups, and techniques tl would sacrifice justice for expediency.’
¢¢Courts cannot function in a fr sountry w the atmosphere is charged
with the effusions of a pre igned to poisor ) \‘Mn(“« of the public against
the presiding judges rather than to clarify f ues nl propagate the truth
about them. T1 tter w I ess th ef isioned when he
promulgated the thesis, 1 y depends the freedom of the press and
that ‘ imited without being lost.’ ’

¢‘Freedom to publish e’s v ; is a prineiple of universal practice, but
when the press deliberately abandons the proprieties and sets out to poison
its pabulum or to sow dragon’s teeth and dispense canards for the purpose of
doing amnother a wrong, it is 1 ifferent category from a free man that
does likewise. The most rigid safeguard tl n aroun free press would
not protect appellants i ! Isely publishi r announcing to the world
that the clergy of Miami were in sympathy h the practice of polygamy
; ‘osteri r i to approved moral

1 v of ) i he determination of every
case should be induced solely by evidence and argument in open court and
the law anplicable thereto and not by any outside influence, whether of private
talk blic 19175
¢¢The t urts  touel e public more frequently than the Federal
Courts and they have many ns t 1force orderly administration that
would not arise in the Federal Courts. If that v is to be construed by
what appella ont ) patt in the i s and Nye cases, then
more than one hundre ‘ tat vw and decisions on the subject are
turned into ‘usion G5 1 elriie

¢¢We do not think thi ] w. The Bridges case was disposed of on
authority he ¢ ‘¢ lp t d 7 eases,’ which are not analogous
to most of the stat es becau v arise from a different state of the 1”m
The ultimate L e B 5 ( wires that the ‘substantive evil must
be ext: i0 1 tl | ) nee extremely high before
utterance 1 ished. iven if this t is ] 11 in the State
Courts, they ¢ authorized to apply it 7 their owl w and st ‘Iﬂ& and
unless the applicat i ) ) be ar v and unreasonable, their judg-
ment should not 1 isturbed. The law in Flori ermits the most liberal
exercise possible of freedom of the but holds to account those who

lrl ample sup-
i nrljudxcmcd
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that this record scarce sustifies the harsh inference that the
; i)

truth was willfully or wantonly or recklessly withheld from the
the ive behind the ] cation was to abase and

4

public or that
destroy the efficiency of the courts, we ma; aceept in this case that
conclusion of the Florida courts upon intent and motive as a deter-
mination of fact.” hile the ultimate power is here to ransack
the record for facts in constitutional controversies, we are accus-
tomed to adopt the result of the state courts’ xamination.’ It
is the findings of the ]
puted facts themselves which o ‘dinarily furnish the basis for ou
appraisal of claimed violations of federal constitutional rights.
The acceptance of the conclusion of a state as to the facts of
letermination of federal
constitutional rights in the setti of those facts.!® When the
Bridges case was , there was necessarily involved a deter-
mination by the California s court that all of the editorials
had, at least, a tendency to 1 ‘ere with the fair administration
of criminal justice in pending cases in a court of that state. Yet

i
9

this Court was unanimous in saying that two of those editorials

S
had no such impact upon a court as to justify conviction of

i

contempt in the face of the principles of the First Amendment.
We must, therefore, weigh the right of free speech which is claimed

L) L o Jia LS LA G SRR R L ',‘ Tl ol i3 . siiiie
by the el oners acainst the danger of the coercion and intimi-
dation of courts in the factual situation present this record.

Free (,ly,a:;_a-,-: n of the problems of s by 1S a ((.M“lll principle
of Americanism—a principle which all are zealous to preserve.'!
Discussion that follows the termination of a case may be inade-
quate to emphasize the danger to public welfare of supposedly
wrongful judicial conduct.? It does not follow that public com-

7 See IX Wigmore, Evidence (3d Ed.) § 2557. Crawford v. United States;
212 U. 8. 18:
_ 8 Drivers Union v. Meadowmoor Co., 312 U. 8. 287, 293-94; Lisenba .
California, LTS A2 y

9 Chambers ». Fl ida, 30¢ . S. 227, 239; Asheraft v. Tennessee, 322
U. S. 143, 152, 153, 154; Malinski v. New York, i U. 8. 401, 404.

10 See the cases in the preceding paragraph, note

11 Murdock ». Pennsylvania, 319 TU. 8. 105, ]l—»: Board of Education o:
Barnette, 319 U. S. 624, 639 ; mas v. Collins, J. 8. 516, 527, 530.

12 l:]’izl;“y"'\ ] i 314 J i ) *

(N 3

..\ o‘ su eedom there
guar fl\!lu‘!"l 8] ] ¢ 1 timeliness
and importan f the ideas seeking ex] 101 iL ld an low as a
prwnul result of the decisions below that anyone who nugm wish to give
public expression to his views on a pending case involving no matter what

r
N
n
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ment of every character upon pending trials or legal proceedings
may be as free as a similar eomment after complete disposal of
the litigation. Between the extremes there are areas of discussion
which an understanding writer will appraise in the light of
the effect on himself and on the public of creating a clear and
present danger to the 1 J 1’11: al administration.
Courts must have power to protect the interests of prisoners and
liticants before them from unseemly efforts to pervert judiecial
action. In the borderline instances where it is difficult to say
upon which side the alleged offense f: we think the specific
freedom of public comment should weigh heax against a possible
tendency to influence pending cases. Freedom of discussion should
be given the lest range ¢ e essential require-
ment of the fair and orderly administration of j|‘1St1(‘e.

While a disclaimer of intention does not purg contempt, we
may at this point call attention to the sworn answer of peti-
tioners that their purpose was not to influence the court. An ex-
cerpt appears below.’® For circumstances to create a clear and
present danger to judicial administration, a solidity of evidence

should be require
1‘P(fmﬂ Compare Baumgariner v. Unite : . 665,
O ;!(;)H/’ [t
The comments were made a urf: 'E cor"t“ of general
jurisdiction—judges selected by th j:,:'-r- of a populous and
educated v(ﬂ;n».uixi‘*)‘ ‘hey concerned the attitude of the judges

toward those who were charged with crime, not comments on evi-

]-']“J‘I?]\l"]” of i lic inter ST, u at the » his audience T‘.'“H]VI .[)f‘ most Tre-
ceptive, would ' ffectively discouraged as if a deliberate statutory

said editorial or said
and impartia
1aracter in the
‘ jud; d, recognized
favored, but, on the contrary, these respondents respectfully show that
it was the intention of said editorial and said cartoon 10 1demn and eriti-
cise the system of pleading and practice and procedure 'rw by thc laws of
Florida, whereby such cases could long be delayed :'71"}
missed upon technical grounds in tl nn erei
We add Mr. Pennekamp'’
Herald:
¢¢ ¢We are ourselves Free—Free as the Constitution we enjoy—Free to
truth, good manners and gooc e. We shall be for whatever measure is
best adapted to defending the rights and liberties of the people and ad-
vancing useful knowledge. W hall lab t al 1es to inspire the people
with a just and proper sense of their lition, to point out to them their
true interest and rouse ?




473

12 Pennekamp et al. vs. Florida. 12

dence or rulings during a
might eventually try
laws of Florida is

ing cases

POSSEss any

equations or individual idiosy

manic, 196

250 U. S. 4

cumstances o1

danger to the

v. Minnesota, 283
What is mean

tration of justice?

tainly this eritieis

pending non-jury

ministration.

acrion
other point
1
1

when t
edy in

cesses cannot pe
may be influenced
to retain public
cost of
fine-drawn

tion must

danger to ju

less than ordinary
ful and vindictive
and a public uncon
the protection of
courts have held
:‘L‘:H“L\' distortec

the court, those

Their effect on juries that
nders against the criminal
Comment on pend-

may influence some

re sensitive fiber than

ties and external stand-

rrees of moral courage

on the personal

The Ger-

Employers’ Liability Cases,
i r under the cir-
a clear and present

AL w I L Tl ofa | £ T 5
justice in Florida. f. Near

to a fair adminis-
an answer. Cer-
or actions in these
ctly affect such ad-
could not affect his
iticism of judicial
till pending on
Flor such injuries,

y suceh rem-

ugh his intellectual pro-
his purposes, a judge
e accusing newspaper

presumably at the

|
this case too many

nee of judicial ac-

and present

here must be a judge of
1ds or support or a power-
pon a rule or ruin policy,
1 or uninterested in the truth or
institutions. If, as the Florida

the petitioners delib-

and destroy the efficiency of
with the indicated motives




473
13 Pennelamp et al. vs. Florida. 13

manifested themselves in the language employed by petitioners
in their editorials. The Florida courts see in this objectionable
language an open effort to use purposely the power of the press
to destroy without reason the reputation of judges and the com-
petence of courts. This is the clear and present danger they fear
to justice. Although we realize that we do not have the same
close relations with the people of Florida that is enjoyed by
the Florida courts, we have no doubt that Floridians in general
would react to these editorials in substantially the same way as
citizens of other parts of our common country.

As we have pointed out, we must weigh the impact of the words
against the protection given by the principles of the First Amend-
ment, as adopted by the Fourteenth, to public comment on pending
court cases. We conclude that the danger under this record to
fair JU’ll(‘Lll administration has not the clearness and immediacy
necessary to close the door of permissible public comment. ‘When
that door is closed, it closes all doors behind it.

Reversed.

. Justice JACKSON took no part in the consideration or de-
eision of this case.
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The Court’s opinion does not hold that income of husband and
wife must be taxed as one. Congress has refused to do this al-
though urged to do so.2 It does not hold that a wife may mot be
a partner of her husband under some circumstances. It is said
she may be ‘‘If she either invests capital originating with her or
substantially contributes to.the control and management of the
business, or otherwise performs vital additional services, or does
all of these things . . . 26 U. 8. C. §§ 181, 182.”” (Tower slip
opinion, p. 7) But as we read the Court’s opinion, it decides that
a wife may not become a partner of her husband for federal in-
come tax purposes, if the husband gives to her, directly or indi-
rectly, the capital to finance her part of the partnership invest-
ment unless she also substantially participates in the manage-
ment of the business or otherwise performs vital additional ser-
vices. This conclusion we think is erroneous. There is no pro-
vision or principle of the Internal Revenue laws which prevents
a husband from making a gift of property to his wife, even
though his motive is to reduce his taxes, or which requires the
income thereafter to be taxed to the hushand if the gift is genuine
and not pretended and he has retained no power to deprive the
wife of the property or its income.

We have pointed out that the amount of earnings to be allocated
to petitioner’s managerial abilities is not in issue. There 1S no
question but that the gift of $50,000 was complete either in itself
or joined with the subsequent transfer of a half interest in the
partnership assets by payment of that $50,000 plus the additional
cash and notes. On termination of the partnership, half of the
assets would go to her. On her death, her interest in the partner-
ship would go to her heirs or legatees. The value of her individual
property — $45,000 to $55,000 — would increase the financial

character as partnership or individual to state law. ‘‘State law creates legal
interests and rights. The federal revenue acts designate what interests or
rights, so ereated, shall be taxed.’’ Morgan v. Commissioner, 309 U. 8. 78,
80: Heiner v. Mellon, 304 U. 8. 271, 279. See Blair v. Commissioner, 300
U. S. 5, 9: Crooks v. Harrelson, 282 U. 8. 55; Uterhart v. United States,
240 U. S. 598, 603.

In Lucas ». Earl, 281 U. S. 111, the validity of the contract to transfer
sums earned was not significant to the inquiry as to who earned the com-
pensation.

2 Revenue Bill of 1941, H. R. 5417, as introduced, 77th Cong., 1st Sess.,
See. 111; H. Rep. No. 1040, 77th Cong., 1st Sess., p. 10; 87 Cong. Rec.
6731-32. See Mandatory Joint Returns, Joint Committee on Internal Reve-
nue Taxation, U. S. Gov. Printing Office, 1941. It is an old problem.
Statement, Secy. of Treas., Tax Avoidance, 1933, Ways & Means Committee.
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strength of the partnership as it would become subject to claims
against the partnership. Uniform Partnership Aet (Mich.), Chap.
191, Title 20, § 20.15; Aiton v. Slater, 298 Mich. 469, 474. Her
husband paid his federal gift tax on the $50,000. The fact
that the partnership ‘‘brought about no real change in the eco-
nomic relation of the husband and his wife to the income in ques-
tion’’ cannot affect taxability any more in the present than in
any other marital situation where individual incomes exist within
the intimate family circle. When a stockholder in a corporation
gives stock to his wife, the family’s gross income remains the
same. It is only surtaxes which are reduced.

Congress taxes partnership income to the partners distribu-
tively.® It has defined partnership to the extent shown below.?
The term ‘‘partnership’’ as used in Section 182, Internal Revenue
Code, means ordinary partnerships. Burk-Waggoner Assn. V.
Hopkins, 269 U. S. 110, 113. When two or more people con-

tribute property or services to an enterprise and agree to share
the proceeds, they are partners.® The Court says, Tower opinion,

slip pages 4 and 5, that ‘“When the existence of an alleged part-

826 U. S. C. §182. ‘‘Tax of partners. In computing the net income of
each partner, he shall include, whether or not distribution is made to him—

““(a) As part of his gains and losses from sales or exchanges of capital
assets held for not more than 6 months, his distributive share of the gains
and losses of the partmership from sales or exchanges of capital assets held
for not more than 6 months.

¢“(b) As part of his gains and losses from sales or exchanges of capital
assets held for more than 6 months, his distributive share of the gains and
losses of the partnership from sales or exchanges of capital assets held for
more than 6 months.

‘“(e) His distributive share of the ordinary net income or the ordinary
net loss of the partnership, computed as provided in section 183(b).’’

426 U. S. C. §3797. ‘‘Definitions. (a) When used in this title, where
not otherwise distinetly expressed or manifestly incompatible with the intent
thereof—

€€(2) Partnership and Partner.—The term ‘partnership’ includes a syn-
dicate, group, pool, joint venture, or other unincorporated organization,
through or by means of which any business, financial operation, or venture
is carried on, and which is not, within the meaning of this title, a trust or
estate or a corporation; and the term ‘partmer’ includes a member in such
a syndicate, group, pool, joint venture, or organization.’’

5 Campbell v, Northwest Eeckington Co., 229 U. 8. 561, 580; Karrick ».
Hannaman, 168 U. 8. 328, 334; Meehan ». Valentine, 145 U, S. 611, 618;
Berthold ». Goldsmith, 24 How. 536, 541; Ward v. Thompson, 22 How.
330, 334.

Mich. Stat. Anno. (1937), Chap. 191, Title 20, § 20.6. ‘‘Sec. 6. (1) A
partnership is an association of two [2] or more persons to carry on as
co-owners a business for profit; 1%
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nership arrangement is challenged by outsiders, the question arises
whether the partners really and truly intended to join together for
the purpose of carrying on business and sharing in the profits or
losses or both.’”” The suggestion seems to be that an inference
of intention entirely contrary to all the primary facts may be
deduced at will and without challenge by the Tax Court. People
intend the consequences of their acts. When all the necessary
elements of a valid partnership exist and no evidence is produced
which points the other way, an intention to be partners must
follow. Lindley, Partnership (10th Ed.), 44. This situation ex-
ists in this and the Tower case. The purpose to reduce taxes on
family income certainly is not evidence of intention not to form
a partnership.

The wives contributed property if the Ci fts of money for in-
vestment in the pa"h‘c:'sships were valid. The Court treats the
validity of the gift in the T'ower opinion, slip p. 6, as immaterial.
In this, the Lusthaus case, there is no question made by the Tax
(,,un«'t as to the validity of the gift. Since ‘Llw Revenue Code recog-
nizes the power of a taxpayer to ma 1( ifts of his property on
payment of a gift tax where due, I. I , 1000 et seq., such a

)
transfer is valid if real and complete. fh.ﬂrrl was no evidence in

either the Tower or this case that the fact conditions for a com-
pleted gift were not satisfied or that a genuine gift was not in-
tended, or that the husband in fact or in law retained any right
r power to t!"p;'i\w- the wife of the property given to her or the
income from it. Property was transferred absolutely and beyond
om the husband to the wife. That
is a gift as effective between husband and wife as between strang-
ers.® She did not hold in trust for her husband.

The husband was the managing partner but had no control
otherwise over the distribution of assets on dissolution or of
withholding her share of the earnings when distributed. Before
distribution they were her earnings held subject to her right to
an accounting and taxable to her under the Revenue Laws. This
distinguishes the case from the short term trust of Helvering v.
Chfford, 309 U, S. 331. \1'111-14-'(‘!11"111 of a business which involves

n

recall without consideration fr

only the risk of the capital of another is not the control to which

the C ‘_/_ir,)‘u case refers.

6 Burnet v. Gu; genheim, 288 U. S. 280, 286; Helvering ». N. Y. Trust Co.,
292 U. 8. 455, 462; Bogardus v. Commissioner, 302 U. S. 34, majority’s and
minority’s definition; Smith ». Shaughnessy, 318 U. S. 177; Helvering o.
American Dental Co., 318 U. 8. 322, 330.
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To us the evidence shows, withont any contradiction, that in
eonsummation of the husband’s gift to the wife a valid partner-

ship was created to which the federal tax acts are applicable.

There is no finding and no evidence that the transaction was pre-
tended or a sham, or that the husband in fact or in law retained
any power to deprive the wife of any part of her contribution to

the capital or her share of income derived from it. Two right
steps do not make a wrong one. From these facts the intention
to form a partnership must be inferred. Upon this record the
tax advantage to the husband resulting from his gift of income
producing property is lawful because the gift was lawful and
therefore effective to bestow on the wife the income thereafter
derived from property which was her own.
The judgment should be reversed.

The CHIEF JUSTICE joins in this dissent.
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Guy A. Thompson, Trustee, The St.)
Louis, Brownsville and Mexico Rail- | On Writ of Certiorari to
way Company, Debtor, and the St.| the Court of Civil Ap-
Louis, Brownsville and Mexico Rail- | peals for the Fourth Su-

way Company, Petitioners, preme Judicial Distriet
V8. of Texas.
The Texas Mexican Railway Company.

Mr. Justice REED, dissernting.

This case calls for a brief statement of the reasons for my dis-
sent from the conclusion reached by the Court.

Ay _difference with the Court arises solely from the ruling that
the Interstate Commerce COMMISSion Nas aAutnoTilTaliestie
rental for the use of trackage rightswewer=the Tex-Mex by Browns-
ville after the termimes#teof of the lease. It is said by the Court
that this.pewer of the Interstate Commerce Commission to fix
rentd] is derived from Section 5(2) (a) (ii) when read in conjunc-

Sbian with Soetienmbelss Under Section 5(2) (a) (ii), the Com-
mission is authorized to approve the acquisition of trackage rights
over any railroad line by any other railroad carrier. The language
is the language of approval and authorization, not the language of
compulsion. It therefore seems clear that if there never had been
a trackage agreement, the Commission could not compel one rail-
road to grant to another trackage rights under this section.

Section 5(2) (b) grants authority to the Commission to make its
approval subject to such terms, conditions and modifications as
are in the public interest. Upon a request for approval of a
trackage agreement, therefore, the Commission could suggest a
modification either up or down of the rental, but it could not compel
an acceptance of that rental by an unwilling railroad.

Once the agreement has been entered into, I assume that under
Section 1(18) the Commission could forbid abandonment by either
party to the agreement of the arrangement for the use of the
tracks. But this power to forbid abandonment goes no further
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than to require the operation and does not confer a right to the
Commission to fix the compensation for the continuance of the
operation in the absence of an agreement as to rental by the
carriers.

This case is predicated on the fact that no actual agreement
has been reached with respeet to compensation for the use of the
tracks. Nevertheless, Brownville is required by the compulsion of|
Section 1(18) to continue operation and Tex-Mex must permit
those operations. The result of this impasse based on statutory
compulsion and not consensual arrangement, the Court calls an
““aoreement’’ implied in law to pay reasonable compensation. Such
an ‘‘agreement’’ is in fact no agreement at all, but an obligation
imposed by this Court upon an unwilling party in order to create
jurisdiction in the Commission in the absence of the factual agree-
ment contemplated by Section 5(2) (a) (ii). It is like saying the
commission of a tort constitutes an agreement to pay compensa-
tion for the injuries sustained. But even if we assume with the
Court that Tex-Mex and Brownsville made an agreement for track-
age rights with reasonable compensation to be determined, I find
nothing in the statutes which authorizes the Commission rather
than the courts to establish affirmatively what rental or payment
would be a reasonable compensation for the trackage rights.

The only situation in which the Commission has authority to
fix compensation for the use of the trackage of one carrier by
another is in the case of a terminal including main line trackage
rights. By Section 3(5), the Commission is given that power.
However, if the carrier whose terminal facilities are required to
be used is not satisfied with the terms fixed for such use, the car-
rier whose terminal facilities have thus been required to be given
to another carrier is entitled to recover by separate suit or action
against such other carrier proper damages for any injuries sus-
tained by it as the result of compliance with such requirement,
or just compensation for such use, or both. Thus, in the only
situation where Congress has expressly given authority to the
Commission to permit the use by one carrier of another carrier’s
tracks and to fix compensation therefor, Congress has saved to

the carrier the use of whose property is thus requisitioned a right
to an independent action at law, possibly with a right to jury







